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Constitutionality of FCA

U.S. ex rel. Riley v. St. Luke’s Episcopal
Hospital, 1997 WL 679105 (S.D. Tex.
Oct. 21, 1997)

In a decision running counter to the decisions
of three circuit courts and countless district
courts around the country that have consid-
ered the issue, a Texas district court ruled that
the qui tam provisions under the False Claims
Act are uncon s ti t uti on a l . D e s p i te ample
precedent to the contrary, the judge in this
case held that Congress cannot “confer stand-
ing upon a qui tam plaintiff who has suffered
no cognizable injury under Article III of the
Constitution . . . consistent with principles of
‘separation of powers.’”

After briefly summarizing the history of the
FCA, the district court began its analysis with a
description of the constitutional requirements
for standing, quoting the three elements of
standing under Lujan v. Defenders of Wildlife,
504 U.S. 555 (1992):

First, the plaintiff must have suffered
an “injury in fact” — an invasion of a
legally protected interest which is (a)
concrete and particularized, and (b)
“actual or imminent, not ‘conjectural’
or ‘hypothetical.’’’ Second, there must
be a causal connection between the
injury and the conduct complained of .
. . . Th i rd , it must be “l i kely ” a s
opposed to merely “speculative,” that
the injury will be “redressed by a favor-
able decision.”

In addition to these minimum requirements,
the court found that “prudential requirements
also bear on standing.” Thus, according to the

court, a plaintiff must “assert his own legal
rights and interests and not those of third par-
ties,” and the plaintiff ’s complaint must fall
“within the ‘zone of interests’ protected by the
statute in question.”

“Byproducts” of Litigation that Provide
Relator with Personal Stake Do Not Meet
“Injury in Fact” Requirement 

The district court centered its decision around
its critique and rejection of the 9th Circuit’s
analysis and holding in U.S. ex rel. Kelly v.
Boeing Co., 9 F.3d 743 (9th Cir. 1993), uphold-
ing the constitutionality of the qui tam provi-
sions primarily on the basis of an assignment
theory. First, the district court rejected the
Kelly court’s finding that, in addition to the
Government as “the real party in interest”
meeting the injury requirement, the relator
also met it by having a personal stake in the
outcome of the suit. While the Kelly court
found that the relator must “fund the prosecu-
tion of the suit,” is eligible to receive “a sizeable
bounty if he prevails,” and “may be liable for
costs if the suit is found to be frivolous,” the
district court rejected these as merely “byprod-
ucts” of the litigation that fail to evidence
injury in fact.

Assignment Theory Rejected

The district court also found that the “assign-
ment theory” that assumes Congress assigned
the Government’s interest and injury to qui
tam relators fails for three reasons. First, there
was “no indication in the statute that Congress
was attempting to bestow a contract right to
recover damages on the qui tam plaintiffs, who
were not even identified at the time of passage,
and are not identifiable until they themselves
initiate a suit.” Second, to effectively assign a
contract right, “‘the owner of that right must
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manifest an intention to make a present trans-
fer of the right without further action by the
owner or by the obligor.’” However, according
to the court, Congress does not own the right
to prosecute fraud cases. Under the separation
of powers doctrine, “Congress is powerless to
d i s tri bute powers that it does not have .”
Moreover, common law does not recognize
assignment in the future as effective. There
must be a “present transfer of an existing
right.” Third, allowing relators to litigate on
behalf of the Government “would effectively
permit Congress to circumvent . . . standing
requ i rem ents by merely passing a statute
assigning a governmental cause of action to an
individual.” The court found that, in light of
standing being an integral part of our system
of separated powers, Congress should not be
allowed to legislatively circumvent Article III
standing requirements.

Statutory Right Does Not Eliminate
Need for “Injury in Fact”

The distri ct co u rt also rej ected the holding, i n
o t h er FCA precedent upholding con s ti tuti on a l-
i ty, that “Con gress simply ex ten ded Arti cle III
standing to [rel a tors] under the statute” by cre-
a ting a legal interest in the statute and con fer-
ring the standing to assert it. According to the
co u rt , the Su preme Co u rt has rej ected the
n o ti on that a statutory ri ght el i m i n a tes the need
for an “ i n ju ry in fact .” In ju ry in fact is not a pru-
den tial requ i rem ent that can be discarded by
p a s s a ge of l egi s l a ti on , and the Arti cle III inqu i ry
cannot tu rn on the source of the asserted ri gh t .

Reliance on Favorable Supreme Court
Statements and Long History of FCA
Rejected

Ad d i ti on a lly, the distri ct co u rt disco u n ted
Su preme Co u rt dicta pre su m a bly approving of
qui tam l i ti ga ti on , finding that it pred a ted the
“Co u rt’s modern con cepti on of s t a n d i n g.”
However, the co u rt failed to su b s t a n tively

ad d ress the Su preme Co u rt’s statem ent in Lu ja n
to the ef fect that it would find con s ti tuti on a l
“the unu sual case for wh i ch Con gress has cre a t-
ed a con c rete priva te interest in the outcome of
a suit against a priva te party for the govern-
m en t’s ben ef i t .” Ra t h er, the co u rt simply dis-
m i s s ed it as non preceden tial because FCA q u i
t a m standing was not before the Co u rt in Lu ja n.

F i n a lly, the distri ct co u rt rej ected any re s ort to
the long history of the qui tam m echanism as
proof of its con s ti tuti on a l i ty. According to the
co u rt , “Arti cle III’s requ i rem ents are cl e a r, a n d
a re not to be avoi ded by co u rts eager to
u phold the con s ti tuti on a l i ty of con gre s s i on a l
en actm en t s .”

In short , the distri ct co u rt con clu ded that the
rel a tor su f fered no inju ry in fact nor did she
s h ow any “c a u s a l ” link bet ween an inju ry (even
i f t h ere were one) and the con du ct com p l a i n ed
of . Fu rt h er, “Con gress cannot statutori ly assign
the Exec utive’s futu re interest in pursuing a
p a rticular fraud claim to an unnamed theoreti-
cal plainti f f .” Ot h erwi s e , Con gress would “c i r-
c u mvent Arti cle III standing requ i rem en t s ,
wh i ch are essen tial to the principle of a limited
judicial role under our sep a ra ti on of powers .”

Ed i to r ’s Note:  The rel a to r, Joyce Ri l ey, h a s
appealed to the Fifth Circuit Court of Appeals.
As of the date this publication went to press, no
briefing schedule had been set.

Public Disclosure Bar and
Original Source Exception

U.S. ex rel. Stone v. AmWest Savings
Association, Memorandum and Order,
No. 3:96-CV-0549-G (N.D. Tex. Oct. 2,
1997)

Setting forth a new ruling on an “original
source” issue,a Texas district court found that,
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because the relator had obtained immunity
from criminal prosecution in return for mak-
ing statements to the Government in its crim-
inal fraud investigation of the defendant, he
did not “voluntarily” provide his false claims
information to the Government in accordance
with FCA § 3730(e)(4)(B).

The qui tam case at hand arose out of the sav-
i n gs and loan crisis of the late 1980’s and was
preceded by a series of events and liti ga ti on
i nvo lving Am West Savi n gs As s oc i a ti on
( Am We s t ) , the Federal Savi n gs and Loa n
In su ra n ce Corpora ti on (FSLIC), and the rel a tor
Cl ay Ston e . Am West had acqu i red the asset s
and liabi l i ties of s everal failed S&L insti tuti on s
f rom the FSLIC. As part of the sale, Am We s t
and the FSLIC en tered into an As s i s t a n ce
Agreem ent wh i ch guara n teed paym ent to
Am West for certain losses and ex penses rel a ti n g
to certain asset s . The FSLIC and Am We s t
became invo lved in a dispute rega rding those
a s s ets and even tu a lly re s orted to liti ga ti on in
the U. S . Claims Co u rt over the proper scope
and app l i c a ti on of the As s i s t a n ce Agreem en t .

S ton e , Pre s i dent and CEO of Am West su b-
s i d i a ri e s , was invo lved in liti ga ti on with Am We s t
rega rding wh et h er he was en ga ged in sel f - de a l-
ing or wh et h er he was fired for “ wh i s t l ebl ow-
i n g.” The Govern m ent con du cted a cri m i n a l
i nve s ti ga ti on of Am We s t’s business activi ti e s
du ring wh i ch Stone was all egedly gra n ted
i m mu n i ty for te s ti f ying abo ut qu e s ti on a bl e
business activi ties he ob s erved and undertoo k
while em p l oyed by Am We s t . Th ere a f ter, i n
Decem ber 1992, he filed his qui tam suit all egi n g
false claims by Am West in con n ecti on with the
As s i s t a n ce Agreem en t . The Govern m en t
decl i n ed to intervene in June 1995.

Suit Barred Under Both § 3730(e)(3) and
§ 3730(e)(4)

F i rs t , the distri ct co u rt found that FCA 
§ 3730(e)(3) barred the qui tam acti on bec a u s e

it was “b a s ed upon all ega ti ons or tra n s acti on s
wh i ch are the su bj ect of” previous govern m en t
l i ti ga ti on (the Claims Co u rt liti ga ti on bet ween
Am West and FSLIC). Al tern a tively, the co u rt
found that the suit was barred under 
§ 3730(e)(4) because the previous liti ga ti on
i nvo lving Am West and FSLIC invo lved publ i c
d i s cl o su re s , and the rel a tor ’s suit was “b a s ed
u pon” the public discl o su res because it was
“su b s t a n ti a lly similar to those in the publ i c
dom a i n .” Tu rning to the “ori ginal source”
excepti on the co u rt re ad i ly found that Ston e’s
k n owl ed ge was direct and indepen dent bec a u s e
of his time spent working at Am We s t . However,
the co u rt ru l ed that he did not “ vo lu n t a ri ly ”
provi de his inform a ti on to the Govern m en t .

Statements Provided in Exchange for
Immunity Are Not “Voluntary”

Regarding the “voluntarily” standard, the dis-
trict court extended prior restrictive defini-
tions to new heights. Following U.S. ex rel.
Fine v. Chevron, U.S.A., Inc., 72 F.3d 740 (9th
Cir. 1995) (en banc), 4 TAF QR 7 (Jan. 1996),
and U.S. ex rel. Barth v. Ridgedale Electric, Inc.,
44 F.3d 699 (8th Cir. 1995), 1 TAF QR 2 (Apr.
1 9 9 5 ) , the co u rt def i n ed “ vo lu n t a ry ” a s
“uncompensated” or “unsolicited” rather than
“uncompelled.” The court further stated that
to qualify as an original source the relator
“must prove that his disclosure was made ‘of
[his] own free will without valuable considera-
tion . . . [or] without any present legal obliga-
tion . . . or any such obligation that can accrue
from the existing state of affairs.’”

Applying this test the court ruled that Stone’s
disclosures were not “voluntarily” provided to
the Government and thus he did not qualify as
an original source. According to the court,
Stone did not report the fraud while still in the
employ of AmWest. Rather, he made his dis-
closures seven months after leaving AmWest
and in return received immunity from crimi-
nal prosecution. Likening this case to Barth,
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where the relator responded to questions in an
interview initiated by government investiga-
tors, the court found that Stone had not come
forward “voluntarily.” Moreover, the court
concluded that he had already obtained valu-
able consideration in the form of criminal
immunity so “‘[t]he government has no fur-
ther need to rouse him from slumber and
embolden him to perform.’”

U. S . ex rel . Wercinski et al. v. In tern a ti o n a l
Business Ma chines Co rpo ra ti o n, 1997 WL
688015 (S.D. Tex . Oct . 9 , 1 9 9 7 )

A Texas distri ct co u rt dismissed a qui tam su i t
bro u ght by two federal govern m ent auditors as
ju ri s d i cti on a lly barred under § 3730(e)(4). T h e
co u rt found that the fra u du l ent tra n s acti ons as
well as the all ega ti ons of f raud had been pub-
l i cly discl o s ed on several occ a s i on s , the rel a tor s’
complaint was “su pported by ” these public dis-
cl o su re s , and the rel a tors did not meet ei t h er of
the “ori ginal source” requ i rem en t s .

In the early 1990’s , rel a tors Robert Wercinski and
Emil Ku rop a t a , both Defense Con tract Au d i t
Agency (DCAA) auditors , p a rti c i p a ted in an
audit of defendant In tern a ti onal Bu s i n e s s
Machines Corpora ti on (IBM) to determ i n e
wh et h er IBM had overch a r ged the Dep a rtm en t
of Defense (DOD) and Na ti onal Aeron a uti c s
and Space Ad m i n i s tra ti on (NASA) by recoveri n g
costs of leasing space in a building it alre ady
own ed . Du ring the audit they came to su s pect
that IBM may have def ra u ded the Govern m en t ,
and they reported this to their su pervi s ors . Af ter
DC A A , the NASA Office of In s pector Gen era l ,
and the Dep a rtm ent of Ju s ti ce failed to take
acti on in re s ponse to the auditors’ a ll ega ti on s ,t h e
a u d i tors filed a qui tam suit against IBM in 1995.

Material Elements of the Fraud Were
Disclosed

Rejecting the relators’ argument that the public
disclosures cited by IBM had not revealed all

m a terial el em ents of the all eged fraud as
required under § 3730(e)(4)(A), the district
court found that “information exposing both
the fraudulent transaction and the allegation
of fraud have been publicly disclosed on sever-
al different occ a s i on s .” In fact , “the very
essence of the fraud charges against IBM —
that IBM had billed the government for leasing
space in an office building it owned — was
specifically mentioned” by both Congressman
John Dingell in a 1994 congressional hearing
and DCAA assistant director Michael Thibault
in a newspaper article. Moreover, “details of
IBM’s alleged wrongdoing” were contained in a
DCAA audit report.

“Based Upon” Means “Supported By”

The court next addressed the relators’ con-
tention that their complaint was not “based
u pon” p u bl i cly discl o s ed inform a ti on but
rather on data discovered during their audit.
After noting that the 5th Circuit has not yet
expressly defined the meaning of “based upon”
in § 3730(e)(4)(A), the court determined that
“it appears that the Fifth Circuit has, at least
implicitly, adopted the Precision court’s inter-
pretation” — that is, that “based upon” means
“supported by.” Consistent with this, the dis-
trict court rejected the 4th Circuit’s “derived
from” definition of “based upon.”

The court found that “without question” the
allegations in the relators’ complaint had a
“substantial identity” with or were “supported
by” the earlier publicly disclosed allegations;
accordingly, the complaint was “based upon”
those public disclosures.

Government Auditors Not Original
Sources

Tu rning to the § 3730(e)(4)(B) “ori gi n a l
source” exception, the relators argued that they
had firsthand knowledge of the fraud necessary
to satisfy the “direct and independent knowl-
ed ge” requ i rem en t . The co u rt disagreed ,
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emphasizing that the relators “did not, at least
initially, obtain knowledge of IBM’s unlawful
billing practices through their own labor, but
rather learned it secondhand from Butler, [the
DCAA auditor] who prep a red the ori gi n a l
audit report.” Moreover, “no new evidence was
obtained by Kuropata or Wercinski in their fol-
low-up audits nor did they make any signifi-
cant contribution to the exposure of fraud.”

In any event, the district court found that the
rel a tors’ d i s cl o su re to the Govern m ent of
information regarding the alleged fraudulent
conduct was not “voluntary” within the mean-
ing of § 3730(e)(4)(B). The court followed
U.S. ex rel. Fine v. Chevron, U.S.A., Inc. et al.,
72 F.3d 740 (9th Cir. 1995) (en banc), 4 TAF
QR 7 (Jan. 1996) — holding that “government
employees, such as Relators, under duty to dis-
close and report any wrongdoing, could not
also ‘voluntarily’ . . . disclose such information
to . . . the government.”

Anti-Kickback and Self-Referral
Violations

U.S. ex rel. Thompson v. Columbia/HCA
He a l t h c a re Co rp. et al., 125 F.3d 899 (5th
Cir. Oct. 23, 1997)

The 5th Circuit reversed a lower court dis-
missal of a qui tam action alleging that the
defendants vi o l a ted the FCA by bi ll i n g
Medicare while violating the Medicare anti-
kickback statute and Stark self-referral laws.
According to the appellate court, a claimant
submits a false or fraudulent claim when false-
ly certifying compliance with a statute or reg-
u l a ti on wh ere the Govern m ent has con d i-
tioned payment upon such certification.

Relator James Thompson, M.D., alleged that
Columbia/HCA Healthcare Corporation and
certain affiliated en ti ties cre a ted incen tive

arrangements and provided financial induce-
ments to physicians for patient referrals in vio-
lation of the anti-kickback statute and self-
referral laws. According to the district court,
Thompson’s allegations that the defendants
submitted Medicare claims for services ren-
dered in violation of these laws were not suffi-
cient to state a claim for relief under the FCA;
moreover, his allegations that the defendants
falsely certified compliance with these laws in
annual cost reports were likewise insufficient.
U. S . ex rel . Th om p s on v. Co lu m bi a / H C A
Healthcare Corp. et al. , 938 F. Supp. 399 (S.D.
Tex. 1996), 7 TAF QR 11 (Oct. 1996).

Allegations of Anti-Kickback and Stark
Violations Sufficient to State Claim
Under FCA

The 5th Circuit agreed with the lower court
that claims for services rendered in violation of
a statute do not necessarily constitute false or
fraudulent claims under the FCA. However,
relying on U.S. ex rel. Hopper v. Anton, 91 F.3d
1261 (9th Cir. 1996), 7 TAF QR 8 (Oct. 1996),
the appell a te co u rt stated that, wh ere the
Government has conditioned payment upon a
certification of compliance with a statute or
reg u l a ti on , a claimant who falsely certi f i ed
such compliance does submit a false or fraud-
ulent claim. The court found that in the
instant case “Thompson fairly alleged that the
government’s payment of Medicare claims is
conditioned upon certification of compliance
with the laws and regulations regarding the
provision of health care services, including the
anti-kickback statute and the Stark laws, and
that defendants submitted false claims by false-
ly certifying that the services identified in their
annual cost reports were rendered in compli-
ance with such laws.”

The appellate court stated that it was unable to
determine on the record wh et h er, a s
Columbia/HCA argued, compliance certifica-
tions in annual cost reports are actually not a
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prerequisite to payment of Medicare claims.
Thus, the court denied defendants’ 12(b)(6)
m o ti ons as they rel a te to this issue and
rem a n ded to the distri ct co u rt for furt h er
factfinding.

The 5th Circuit also instructed the lower court
to address Thompson’s contention that claims
for services rendered in violation of the Stark
laws are, in and of themselves, false or fraudu-
lent under the FCA. This contention, which
the lower court did not specifically consider in
its dismissal,is based on provisions in the Stark
laws expressly prohibiting payment for services
rendered in violation of their terms.

Thompson’s Allegations Regarding
Unnecessary Services Do Not Satisfy
Rule 9(b)

Turning to Thompson’s allegation that “[i]n
re a s on a ble prob a bi l i ty, b a s ed on stati s ti c a l
studies performed by the Government and
others” approximately 40 percent of claims
submitted for services rendered in violation of
the anti-kickback and Stark laws were for ser-
vices not medically necessary, the 5th Circuit
affirmed the lower court’s dismissal on Rule
9(b) grounds. The appellate court rejected
Thompson’s argument that he met the relaxed
Rule 9(b) standard applicable when, as here,
the facts relating to the fraud are peculiarly
within the defendant’s knowledge.

According to the court, while fraud may be
pled on information and belief under such cir-
cumstances,the complaint must set forth a fac-
tual basis for such belief. Thompson, however,
did not provide any factual basis for his belief
that the defendants submitted claims for med-
ically unnecessary services other than his refer-
ence to statistical studies, and these studies do
not directly implicate the defendants. In short,
Thompson’s allegations “amount to nothing
more than speculation” and thus fail to satisfy
Rule 9(b).

Section 3729(a)(7) Reverse False
Claims

U. S . ex rel . Am erican Textile Ma nu f a c -
tu rers In s ti tu te , In c . v. The Li m i ted , In c .
et al., Opinion and Ord er, No. C 2 - 9 7 -
776 (S.D. Ohio Nov. 1 3 , 1 9 9 7 )

Dismissing a qui tam case for failure to state a
claim, an Ohio district court ruled that FCA 
§ 3729(a)(7), the “reverse false claim” provi-
sion, did not apply to importers that allegedly
falsely represented to U.S. Customs officials
that they did not violate various customs laws
restricting the importation of garments from
China. According to the court, “a person who
violates a statute or regulation that subjects
that person to a possible monetary fine or for-
feiture of property and who then makes a false
statement to conceal that offense” is not liable
under the FCA for “having concealed the exis-
tence of an ‘obligation’ to the government by
means of a false statement.” The court found
that the reverse false claim provision does not
reach so broadly.

American Textile Manufacturers Institute, Inc.
(ATMI), the national trade association of the
domestic textile industry, filed a qui tam suit
against a number of corporations and individ-
uals who import manufactured textile goods.
According ATMI, the defendants arranged for
or knew that certain clothing actually manu-
factured in the People’s Republic of China
(China) was labeled as though it was manufac-
tured in Hong Kong or Macau. Upon impor-
tation into the U.S. the defendants submitted
false “entry documents” to U.S. Customs offi-
cials in order to conceal the true “country of
origin” of the garments and their false labeling,
t h ereby avoiding certain quotas placed on
i m port a ti on of ga rm ents from Ch i n a .
Moreover, these actions were in violation of
va rious customs laws or reg u l a ti ons that
impose fines or forfeitures for the false impor-

6
TAF Quarterly Review Vol. 12 • January 1998



tation and labeling of merchandise and for
false representations to Customs.

ATMI alleged that by falsifying the entry docu-
ments, the defendants “concealed” an “obliga-
tion” to pay a monetary penalty to the United
States, thus violating the “reverse false claim”
provision. Under § 3729(a)(7) a person is
liable for a reverse false claim when he “know-
ingly makes,uses, or causes to be made or used,
a false record or statement to conceal, avoid, or
dec rease an obl i ga ti on to pay or tra n s m i t
money or property to the Government.”

In ruling on the defendants’ Rule 12(b)(6)
m o ti on to dismiss, the pri m a ry qu e s ti on
addressed by the district court was “whether a
person who violates some statute or regulation
that subjects that person to a possible mone-
tary fine or forfeiture of property and who
then makes a false statement to conceal that
offense is liable under the FCA for having con-
cealed the existence of an ‘obligation’ by means
of a false statement.” The court answered in
the negative.

Court Finds that “Reverse False Claim”
Provision Is Focused on Pre-Existing
Contractual Relationships

According to the court, the reverse false claim
provision was enacted in order to remedy the
type of fraud that occurs when, despite no
claim for payment being presented, there is an
underpayment of funds to the Government.
Pre-1986 case law was not uniform on the
question of whether the Act applied to such
c i rc u m s t a n ce s . Thu s , Con gress in passing
§ 3729(a)(7) sought to codify the principle that
a reverse false claim is actionable.

Referring to “obligation” as the key word in 
§ 3729(a)(7), the court found that the term is
susceptible to a range of meanings depending
upon context. According to the court, “obliga-
tion” could refer only to a pre-existing right to

payment based on clear contractual language
or a court judgment. Or, more loosely con-
strued, “obligation” could mean “any set of cir-
c u m s t a n ces under wh i ch the Govern m en t
could conceivably make a demand for payment
by the alleged obligor, regardless of the legal
basis for that demand.” As a result, the court
resorted to legislative history and the “deci-
sional landscape” to determine the most likely
sense in which Congress intended the word
“obligation.”

The court noted that the legislative history is
silent on whether the new subsection (a)(7)
was intended to reach situations involving a
possible obligation to pay the Government
fines or other penalties that could be imposed
for a violation of some specific statute or regu-
lation. Two of the pre-1986 decisions cited in
the 1986 Senate Report section explaining the
purpose of § 3729(a)(7) involved pre-existing
contractual obligations to pay the Government
m on ey that, t h ro u gh false reporti n g, were
reduced or eliminated. But the Report also
highlighted cases involving income tax evasion
and suggested that, but for the FCA’s specific
exemption for tax claims, such conduct would
be actionable as a reverse false claim. The
court, however, distinguished specific statutory
or regulatory violations that could result in
pen a l ties from the In ternal Revenue Code ,
which imposes a present, ongoing obligation
on all citi zens to pay taxes due to the
Government.

Relator’s Theory of Liability Was
Unlimited and Beyond Scope of FCA

Finding that the few reverse false claims deci-
sions which directly or indirectly address the
issue reach opposite conclusions, the district
court then examined the line of cases address-
ing whether regulatory or statutory violations
con s ti tute vi o l a ti ons of the FCA under 
§§ 3729(a)(1) or (a)(2). Emphasizing both the
reach of those cases but also a concern over
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extending the Act too far, the court found that
under ATMI’s theory of liability the reverse
false claim provision would easily apply to
those cases. For example, in anti-kickback
cases, had the defendants disclosed truthfully
that they were in violation of the anti-kickback
laws, the Government would have been able to
pursue civil and criminal penalties. Those
pen a l ti e s , u n der AT M I ’s theory, would be
“obligations” that were “concealed” by the false
claims submitted to the Government.

Thus, the court concluded that ATMI’s theory
was unlimited and beyond the scope of the Act
intended by Congress. Otherwise, the FCA
would be “transformed into something it was
not intended to be — namely, a vehicle for
allowing . . . a suit for money damages whenev-
er someone falsely states to the government
that some unlawful act did not occur.” At least
in the context of (a)(1) or (a)(2), the existence
of a “claim for payment” is a limiting factor on
the FCA’s reach, stated the court. Conversely,
(a)(7) does not depend upon the presentation
of a claim for payment. The court continued:

Thu s , i f Con gress inten ded any limita-
ti ons at all on the ex tent to wh i ch the
FCA captu res false statem ents made to
the govern m ent wh en no claim for pay-
m ent is pre s en ted , su ch limitati ons may
be found ei t h er by con s truing stri ct ly
certain statutory language , su ch as the
word “obl i ga ti on ,” . . . or by finding that
the language ch o s en by Con gre s s , even
i f not stri ct ly limited to a legal obl i ga-
ti on owed to the govern m en t , was not
i n ten ded to app ly to each and every
s t a tem ent wh i ch might con ceal from
the govern m ent the ex i s ten ce of c ri m i-
nal or civil vi o l a ti ons to wh i ch mon e-
t a ry pen a l ties might attach . The Co u rt
m a kes this latter finding.

To il lustrate its concern, the court highlighted
numerous examples of federal regulations with

everyd ay record keeping requ i rem ents that
subject businesses to potential fines for non-
compliance. According to the court, under the
relator’s theory of liability, any time a business
violated one of these regulations and then
falsely represented otherwise it would be sub-
ject to FCA liability. However, the FCA is not
intended “to be some super enforcement tool
with a private right of action for the imposi-
tion of some new and additional penalty.”
Ra t h er, the legi s l a tive history su ggests that
Congress was focused only on cases where a
pre - ex i s ting obl i ga ti on to the Govern m en t
exists and the defendant reduces or eliminates
the “obligation” through a false statement.

The court concluded that no principled way
exists to distinguish the case at bar from the
everyday business transaction hypotheticals set
forth. The importation of goods is another
everyday business activity governed by specific
statutes and regulations with record keeping
requirements subjecting the violator to a possi-
ble fine. According to the court, if the FCA
reaches the importation transactions, it reach-
es every other regulatory violation that is con-
ce a l ed thro u gh false statem ents to the
G overn m en t . However, the “l a n g u a ge of
§ 3729(a)(7) is not so broad as to encompass
every statutory or regulatory violation which
might lead the United States to attempt to
assess a fine or other type of monetary penalty
against the violator.”

U. S . v. Q In tern a tional Cou ri er, In c . et al.,
1997 WL 781218 (8th Ci r. De c . 2 2 , 1 9 9 7 )

Although a mail courier firm may have violat-
ed certain statutes and reg u l a ti on s , t h e
Government failed to demonstrate that the
defendants owed an “obl i ga ti on” to pay
domestic postage rates on letters remailed to
the United States from a foreign country; thus,
they did not violate the § 3729(a)(7) “reverse
false claim” provision, the 8th Circuit ruled.
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According to the court, an FCA defendant
“must have had a present duty to pay money
or property that was created by a statute, reg-
ulation, contract, judgment, or acknowledg-
ment of indebtedness,” and no such “duty”
existed in this case.

The Government brought suit under the FCA
against Q International Courier, Inc.(Quick), a
mail courier firm that arranges for the delivery
of large numbers of letters, as well as certain
of f i cers and em p l oyees of Q u i ck . Th e
Government alleged that Quick violated the
“reverse false claim” provision by engaging in
an activity known as “ABA remail” — that is,
Quick allegedly transferred bulk mail from the
United States (A) to Barbados (B) in order to
remail the letters individually back into the
United States (A). At that time the United
States Postal Service (USPS) rate for domestic
mail was twenty-nine cents per ounce; howev-
er, the USPS charged the Barbadian postal ser-
vice as little as one-tenth of that amount for
first-class delivery of mail throughout the U.S.
Th erefore , the Ba rb adian postal servi ce
charged significantly less than the twenty-nine
cent rate to deliver mail from Barbados to the
U.S. Thus, by engaging in the “ABA remail”
practice Quick realized substantial postage cost
s avi n gs for its custom ers . As su ch , t h e
G overn m ent all eged that Quick owed an
“obligation” to the U.S. for the full domestic
postage rate for each letter and that Quick
attempted to reduce this “obligation” through
false statements or records.

“Reverse False Claim” Provision Only
Covers Existing Legal Duty

According to the 8th Ci rc u i t , in order to recov-
er under the “reverse false cl a i m” provi s i on , t h e
G overn m ent must show that it was “owed a
s pec i f i c , l egal obl i ga ti on at the time that the
a ll eged false record or statem ent was made ,
u s ed , or caused to be made or used .” A po ten-
tial liabi l i ty does not con s ti tute an obl i ga ti on ,

s t a ted the co u rt . Ra t h er, “a defendant mu s t
h ave had a pre s ent duty to pay mon ey or prop-
erty that was cre a ted by a statute , reg u l a ti on ,
con tract , ju d gm en t , or ack n owl ed gm ent of
i n debted n e s s .” This interpret a ti on is in accord
with the FCA’s legi s l a tive history, wh i ch
referred to “m on ey owed ” wh en explaining 
§ 3729(a)(7). The co u rt found that Con gre s s’
use of the “cert a i n , i n d i c a tive , past ten s e” s h ows
that Con gress meant for the FCA to re ach on ly
“ex i s ting legal duties to pay or del iver property.”

While ack n owl ed ging that there was no con-
tract with Quick , the Govern m ent poi n ted to
va rious statutes and reg u l a ti ons to establ i s h
that Quick owed a duty to pay full dom e s ti c
po s t a ge ra te for each piece of mail sent thro u gh
Ba rb ado s . While agreeing that Quick may well
h ave vi o l a ted the cited statutes and reg u l a ti on s ,
the co u rt found that those provi s i ons did not
“c re a te a legal duty for the defendants to pay
dom e s tic po s t a ge .” For instance , one reg u l a ti on
c i ted by the Govern m ent merely rel e a s ed the
USPS from an obl i ga ti on to del iver mail sent by
U. S . re s i dents from certain forei gn loc a ti ons if
the dom e s tic po s t a ge ra te was not paid. It did
n o t , according to the co u rt , i m pose an obl i ga-
ti on on anyone to pay a certain po s t a ge .

The co u rt also rej ected the Govern m en t’s con-
ten ti on that the Priva te Ex press Statute s , wh i ch
forbid the priva te carri a ge of l et ters , i m po s ed a
l egal duty to pay po s t a ge . According to the
co u rt , while those statutes all ow for civil and
c riminal pen a l ties against vi o l a tors , those pen a l-
ties are unrel a ted to the po s t a ge amount and “a
po ten tial pen a l ty, on its own , does not cre a te a
com m on - l aw debt .” Fu rt h er,“[a] debt , and thu s
an obl i ga ti on under the meaning of the [FCA]
must be for a fixed sum that is immed i a tely
du e .” These reg u l a ti ons did “not cre a te an
i m m ed i a te duty to pay a specific su m .”

In short, none of the regulations cited by the
Government established a duty by Quick to
pay money or property that it sought to avoid
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by using false records or statements. As such,
the court affirmed the district court’s grant of
summary judgment in favor of the defendants.

CIT Jurisdiction

U.S. ex rel. Felton and Phillips USA, Inc.
v. Allflex USA, Inc., 1997 WL 784650
(CIT Dec. 3, 1997)

The Co u rt of In tern a ti onal Trade (CIT)
decl i n ed to assert ju ri s d i cti on over a qui tam
acti on , finding su ch ju ri s d i cti on imperm i s s i bl e
because a qui tam acti on is not “com m en ced by
the Un i ted State s” as requ i red by the statute
governing CIT ju ri s d i cti on . As su ch , the CIT
ordered the case tra n s ferred back to the distri ct
co u rt from wh i ch it ori gi n a ted .

Relators Alan Felton and Phillips USA, Inc.
filed a qui tam action in federal district court
against Allflex USA, Inc. in 1995 alleging that
Allflex violated the FCA by avoiding payment
of certain customs duties. According to the
rel a tors , All f l ex falsely cl a s s i f i ed veteri n a ry
syringes, which are subject to duty, as agricul-
tural implements, which are not subject to
duty. The Government declined to intervene
and the relators pursued the case on their own.

In 1996 the district court ruled that it did not
have subject matter jurisdiction because the
case invo lved customs fraud and was thu s
within the exclusive jurisdiction of the Court
of International Trade (CIT). The district
court then granted the relators’ motion to
transfer the case to the CIT.

The rel a tors then argued that the CIT should
tra n s fer the case back to the distri ct co u rt
because FCA cases are within the exclu s ive ju ri s-
d i cti on of the distri ct co u rt s . Moreover, t h e
rel a tors and the Govern m ent argued that the
case did not fall within the CIT’s ju ri s d i cti on .

The CIT found that it was bound by the
Federal Circuit’s ruling in LeBlanc v. United
States, 50 F.3d 1025 (Fed. Cir. 1995), that FCA
cases are within the exclusive jurisdiction of
the district courts. Moreover, the court found
that, even if this ruling were not binding, the
CIT had no jurisdiction over the case under 28
U.S.C. § 1582 because under that statute an
action must be “commenced by the United
States” to fall within CIT jurisdiction.

Under FCA’s Plain Language, Relators —
Not the Government — “Commence”
Qui Tam Actions

According to the court, the FCA indicates that
a qui tam action is brought by a person for and
in the name of the Government, and not by the
Government. Moreover, the FCA provision
allowing the Government to “proceed” with
the action without being bound by the acts of
the relator evidences the lack of government
control over the private party “and, thus, the
initial filing of the suit.” In addition, in setting
forth the relator share award, the statute indi-
cates that the relator is responsible for having
“brought” the suit, wording that the court
found equivalent to “commence” in § 1582.
Finally, the statute repeatedly refers to the rela-
tor as the person “initiating the action.” Thus,
the court concluded that the language of the
FCA amply demonstrates that it is the relator
who “commences” a qui tam action.

The CIT rejected the defendant’s argument
that cases holding that the Government is the
“real party in interest” in qui tam actions dic-
t a tes the con clu s i on that the Govern m en t
“commenced” the qui tam suit for purposes of
CIT jurisdiction. According to the court, those
cases also recognize the private party’s inter-
ests, which provide the incentive for relators to
bring acti ons in the first place . And the
Government’s position as the real party in
interest is not inconsistent with a qui tam suit
being “commenced” by another party.
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Falsity of Claim/Regulatory
Noncompliance

U.S. ex rel. Joslin v. Community Home
Health of Ma ryl a n d , In c ., 1997 WL
721886 (D. Md. Nov. 17, 1997)

A Maryland district court dismissed on sum-
mary judgment a qui tam action alleging non-
compliance with state licensing requirements
for home health care facilities, finding that the
s t a te laws had not in fact been vi o l a ted .
Moreover, the relator failed to show that such
violations, even if they had occurred, triggered
FCA liability.

Michael Joslin’s qui tam suit alleged that home
health care provider Community Home Health
of Maryland and two affiliated entities violated
the FCA by certi f ying com p l i a n ce wi t h
Ma ryland licen su re laws and su bm i t ti n g
Medicare claims while not actually in compli-
ance. The Government declined to intervene.
Subsequent to the district court’s denial of var-
ious motions to dismiss and summary judg-
ment motions, the parties entered into a stipu-
lation of facts and filed cross-motions for sum-
mary judgment. The court granted summary
judgment for the defendants.

No Violation of Maryland Health Care
Licensure Law Found

According to the court, the alleged misconduct
occurred “against the changing backdrop of
Maryland’s health care licensure laws.” An
exhaustive analysis by the court concluded that
the defendants actu a lly had not vi o l a ted
Ma ryland law in any of the va rious ways
alleged by the relator.

Summary Judgment Also Appropriate on
Other Grounds

In any event, stated the court, the relator failed
to show that any such violation of state law

triggers liability under the FCA. Form HCFA-
1450, which the defendants used to submit
Medicare bills for reimbursement, includes no
certi f i c a ti on of com p l i a n ce with state law.
And, declining to follow Ab-Tech Constr., Inc.
v. United States, 31 Fed. Cl. 429 (1994), aff ’d,
57 F.3d 1084 (Fed. Cir. 1995), the court reject-
ed the relator’s contention that submitting bills
to the Government constituted an “implied
certi f i c a ti on” of com p l i a n ce . Moreover,
“[e]ven if the Court were to follow Ab-Tech
and hold that Defendants’ billings created an
implied certification . . . Relator has failed to
meet his burden on summary judgment of
proving that paym ent of federal Med i c a re
funds is conditioned upon certification with
compliance with state laws and regulations.”

L a s t ly, the co u rt decl a red that “su m m a ry ju d g-
m ent for Defendants is also appropri a te
because Rel a tor of fers no evi den ce of
Defen d a n t s’ k n owl ed ge of the false statem en t s .”

State Entities as FCA Defendants

U. S . ex rel . Foulds v. Texas Te ch
University et al., 1997 WL 631729 (N.D.
Tex. Oct. 3, 1997)

S t a te insti t uti ons are not immune from ei t h er
qui tam suits or suits under § 3 7 3 0 ( h ) , a Te x a s
d i s tri ct co u rt hel d . According to the co u rt , t h e
E l eventh Am en d m ent does not app ly to q u i
t a m cases because the Federal Govern m ent is
the real party in intere s t . The Eleven t h
Am en d m ent also does not app ly to suits under
§ 3730(h) because it would be the Govern m en t
that would su f fer the gre a test harm if reco u r s e
u n der the anti - ret a l i a ti on provi s i on were evi s-
cera ted . The co u rt furt h er con clu ded that a
s t a te insti t uti on is a “per s on” u n der the FCA
a n d , t h erefore , m ay be named as a defen d a n t .

Relator Carol Rae Cooper Foulds was a physi-
cian and dermatology resident employed by
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the derm a to l ogy clinic at the Texas Tech
University Health Sciences Center School of
Medicine. Her duties required her to examine,
make diagnoses for, and prescribe treatment
for patients admitted to the University Medical
Center. These duties were supposed to be per-
formed under the supervision of staff physi-
cians. Foulds’ complaint, however, alleged that
residents performed those duties without any
supervision by staff physicians; in fact, staff
physicians were not even in the clinic most of
the times those services were provided. The
staff physicians allegedly signed off on the
patient charts and Medicare/Medicaid billing
forms certifying that they had personally per-
formed or supervised the services when, in
f act , t h ey had not. According to Fo u l d s ,
dep a rtm ents other than the derm a to l ogy
department followed the same practice result-
ing in a total of more than $21 million in gov-
ernment overpayments. As a result of bringing
these allegations to the attention of Texas Tech
and the Health Sciences Center, Foulds alleged-
ly experienced retaliation. The Government
declined to intervene in her case.

Texas Tech and the Health Scien ces Cen ter
m oved to dismiss Fo u l d s’ complaint under
Federal Rules of Civil Procedu re 12(b)(1)
a n d / or 12(b)(6). Th ey based their moti ons on
t h ree theori e s . F i rs t , the rel a tor ’s suit is pre-
clu ded by the doctrine of s t a te soverei gn immu-
n i ty under the 11th Am en d m en t . Secon d , t h e
“real party in intere s t” excepti on to soverei gn
i m mu n i ty in qui tam cases is unava i l a ble for
claims under § 3 7 3 0 ( h ) . An d , t h i rd , a state is
not a “pers on” for purposes of the FCA.

States Do Not Enjoy Sovereign Immunity
from Qui Tam Suits Because Federal
Government is Real Party in Interest

The distri ct co u rt first ad d re s s ed the issue of
11th Am en d m ent soverei gn immu n i ty. Ci ti n g
Su preme Co u rt cases, it determ i n ed that there
is no 11th Am en d m ent immu n i ty wh en the

Federal Govern m ent sues a state or state agen c y.
The co u rt then isolated the cri tical issue before
it as wh et h er a state or state agency en j oys
i m mu n i ty wh en the Govern m ent declines to
i n tervene in a qui tam c a s e . Fo ll owing the 4th
Ci rc u i t’s lead , as the 5th Ci rcuit in Se a rcy v.
Philips Electronics North Am erica Corp., 1 1 7
F.3d 154 (5th Ci r. 1 9 9 7 ) , i n d i c a ted that it
wo u l d , the co u rt then ru l ed that the
G overn m ent is the real party in interest in all
qui tam cases — wh et h er or not it el ects to
i n tervene in the case. As su ch , the 11th
Am en d m ent does not bar qui tam l i ti ga ti on .

Also following the real party in interest reason-
ing, the district court further determined that
the Su preme Co u rt’s recent holding in
Seminole Tribe of Florida v. Florida, 116 S. Ct.
1114 (1996), has no bearing on the case. Thus,
it need not determine whether Congress’ intent
to abrogate states’ immunity was unmistakably
clear, or whether Congress acted pursuant to a
valid exercise of power.

Suits Under § 3730(h) Also Not
Precluded by Eleventh Amendment

Next, the district court addressed the defen-
dants’ contention that the 11th Amendment
precludes suits under § 3730(h). Defendants
a r g u ed that there is no inju ry to the
Government in § 3730(h) retaliation claims
and, therefore, states maintain their immunity
from suit. The court, however, determined
that the issue needed to be decided in light of
the rationale behind the FCA.

Ci ting 5th Ci rcuit preceden t , the co u rt stated
that the purpose behind the Act and § 3 7 3 0 ( h )
is to disco u ra ge fraud against the Govern m en t
and en co u ra ge those with knowl ed ge of f raud to
come forw a rd . Thu s , i f the Govern m ent is the
real party in intere s t , t h ere is no logical re a s on
why soverei gn immu n i ty should prevent a rel a-
tor from utilizing § 3730(h) wh en a state or state
a gency is the defen d a n t . According to the co u rt ,
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i f § 3730(h) is evi s cera ted ,t h en the Govern m en t
is the one that wi ll su f fer the gre a test harm
because wh i s t l ebl owers wi ll be disco u ra ged
f rom coming forw a rd for fear of ret a l i a ti on .
Th erefore , con clu ded the co u rt , the 11th
Am en d m ent does not preclu de claims under
§ 3 7 3 0 ( h ) .

St a te is a “ Pers on” Within Meaning of F C A

Lastly, the court addressed whether a state is a
“person” within the meaning of the FCA. It
reasoned that it would be illogical under its
previous sovereign immunity rulings to find
that a state or state agency is not a “person”
under the Act. The court again adopted the 4th
Circuit’s ruling that the Government is the real
party in interest, and it stated that it would not
l et the defendants re a s s ert their soverei gn
immunity arguments “through the back door.”

Section 3730(h) Retaliation
Claims

Latham v. Navapache Healthcare
Association et al., Order, CIV 96-2547-
PHX-EHC (D. Ariz. Sept. 29, 1997)

An Arizona district court dismissed an FCA 
§ 3730(h) suit on res judicata grounds where
the defendants were the same as in a previous-
ly dismissed qui tam action brought by the
same plaintiff. Moreover, the court ruled that
a remaining defendant who had not been
named in the previous action was not the
plaintiff ’s “employer” and thus could not be
held liable under § 3730(h).

In Ja nu a ry 1996, D r. Bru ce Latham filed a q u i
t a m acti on against Brim He a l t h c a re , In c .
( Bri m ) , Ro u n dup Mem orial Ho s p i t a l
As s oc i a ti on (Ro u n du p ) , and Dr. Sa mu el Boor
( Boor) in the Di s tri ct of Montana (the Mon t a n a
acti on ) . In October 1996 that acti on was dis-

m i s s ed with preju d i ce under Rule 9(b) for fail-
u re to all ege fraud with su f f i c i ent parti c u l a ri ty.
A month later Latham filed a § 3730(h) suit in
the Di s tri ct of Ari zona against the previ o u s ly
n a m ed qui tam defendants as well as Nava p ach e
Regi onal Mem orial Cen ter (Nava p ach e ) , a hos-
pital managed by Brim wh i ch at one time gra n t-
ed and later den i ed Dr. Latham staff privi l ege s .

Res Judicata Bars § 3730(h) Suit Against
Defendants from Dismissed Qui Tam
Action

Brim, Roundup, and Boor argued that res judi-
cata barred Latham’s suit against them because
he had the opportunity to raise the § 3730(h)
claim in the Montana action. Res judicata
applies when (1) the parties are identical in
both cases, (2) the same cause of action is
involved, (3) the prior judgment was rendered
by a court of competent jurisdiction, and (4)
there was a final judgment on the merits. After
stating that the latter two requirements were
met here because the Montana action was dis-
missed with prejudice by a district court, the
Arizona court addressed Latham’s contentions
regarding the first two requirements.

The court rejected Latham’s argument that the
“identical parties” requirement was not met
because the Montana action was brought by
Latham as a rel a tor on beh a l f of t h e
G overn m ent wh ereas the instant suit was
brought on behalf of himself personally. And
the court also rejected the argument that the
qui tam action and the § 3730(h) suit arose
from different facts. According to the court,
the factual allegations in the two complaints
were “nearly identical” — both stated that the
defendants engaged in Medicare fraud, that
Latham confronted the defendants about their
conduct and reported them, and that Latham
was su b s equ en t ly hara s s ed , t h re a ten ed , a n d
ultimately fired for his actions.
Fu rt h erm ore , the co u rt em ph a s i zed that
Latham was aware of the defendants’ retalia-
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tion at the time he filed the Montana action
and could have included a § 3730(h) claim in
that action. Thus, the inclusion in the instant
suit of certain defendant conduct not cited in
the Montana action (including an allegation
that the defendants attem pted to bl ack b a ll
Latham from the medical profe s s i on) was
“insufficient to avoid res judicata.”

Hospital Was Not Plaintiff ’s “Employer”
and Thus Not Covered by § 3730(h)

Res judicata did not prevent Latham from
suing defendant Navapache since Navapache
was not a party in the Montana acti on .
Nevertheless, the district court granted sum-
mary judgment in favor of Navapache because
Navapache was not Latham’s “employer” and
thus could not be held liable under § 3730(h).

Section 3730(h) states: “Any employee who is
discharged . . . harassed, or in any other man-
ner discriminated against in the terms of con-
ditions of employment by his or her employer
. . . shall be entitled to all relief necessary to
make the employee whole.” The FCA does not
define the terms “employer” or “employee.”
According to the district court, the Supreme
Court has held that these terms “describe the
conven ti onal master- s ervant rel a ti onship as
understood by common law agency doctrine.”

Accordingly, the district court relied on the fol-
l owing in finding that Nava p ache was not
L a t h a m’s em p l oyer: Latham was a paid
employee of White Mountain Family Practice;
on the other hand, Latham did not allege that
Navapache ever paid him any compensation,
had any direct control over his actions, or
entered into any employment contract for his
services; in fact, Navapache’s only affiliation
with Latham was that it granted him tempo-
rary staff privileges so that he could use the
hospital’s facilities; and Arizona courts have
held that a hospital is not an employer merely
because it has granted medical staff privileges.

U.S. ex rel. Foulds v. Texas Tech
University et al., 1997 WL 631729 
(N.D. Tex. Oct. 3, 1997)

See “State Entities as FCA Defendants” above at
page 11.

Rule 9(b) 

U.S. ex rel. Minnesota Association of
Nurse Anesthetists v. Allina Health
System Corp. et al., Order, Civ. No. 4-96-
734 (D. Minn. Sept. 24, 1997)

A Minnesota distri ct co u rt ru l ed that a qui tam
complaint all eging fra u du l ent anesthesiology
bi lling by dozens of defendants thro u gh o ut a
six year peri od was su f f i c i en t ly specific to sati s-
fy the Rule 9(b) pleading requ i rem en t .

Minnesota Association of Nurse Anesthetists,
an association of professional certified regis-
tered nu rse anestheti s t s , f i l ed this qui tam
action in December 1994 against various hos-
pitals, administrators, anesthesiology practice
groups, and medical doctor anesthesiologists.
The relators alleged that the defendants fraud-
ulently billed Medicare for services that the
anesthesiologists did not perform or that did
not qualify for reimbursement. The Govern-
ment declined to intervene.

In Ma rch 1997, the distri ct co u rt den i ed defen-
d a n t s’ m o ti on to dismiss for lack of su bj ect mat-
ter ju ri s d i cti on under § 3730(e)(4). However,
the co u rt agreed with the defendants that the
rel a tors’ complaint lacked su f f i c i ent spec i f i c i ty
to satisfy Rule 9(b) and dismissed it wi t h o ut
preju d i ce , gra n ting plainti f fs leave to file an
a m en ded com p l a i n t . U. S . ex rel . Mi n n e s o t a
As s oc i a ti on of Nu rse An e s t h etists v. All i n a
Health Sys tem Corp. et al., Mem ora n du m
Op i n i on and Order, Civ. No. 4-96-734 (D.
Mi n n . Ma r. 3 , 1 9 9 7 ) , 9 TAF QR 3 (Apr. 1 9 9 7 ) .
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Rule 9(b) Pleading Requirement Satisfied

According to the distri ct co u rt , the Rule 9(b)
p l e ading requ i rem ent may be rel a xed if t h e
defendant con trols the inform a ti on requ i red for
proper plead i n g, or if the fra u du l ent activi ty
i nvo lves nu m erous tra n s acti ons or occ u rred over
a long peri od a ti m e . As to the §§ 3729(a)(1) and
(2) counts in the rel a tors’ a m en ded com p l a i n t ,
the co u rt found that Rule 9(b) was sati s f i ed
because “a plet h ora of examples of a ll egedly
f ra u du l ent con du ct by indivi dual defen d a n t s
i n cluding names, d a te s , and de s c ri pti ons of pro-
cedu re s” were provi ded . With re s pect to hospital
defen d a n t s , fewer examples were provi ded , but
most of these examples inclu ded specific infor-
m a ti on including names, d a te s , and de s c ri pti on s
of procedu re s .

The relators were unable to provide specific
examples rega rding defendant St. Cl o u d
Hospital because the necessary detailed infor-
mation was exclusively in the hospital’s posses-
sion. Yet, the court found Rule (9)(b) satisfied
because the complaint did include “an ade-
quate description of the nature and subject
matter of the alleged false claims” and “provid-
ed notice sufficient to allow Defendants to
defend against the allegations.”

The court found that, in light of the relaxed
standard applicable when defendants exclu-
sively control necessary information, the rela-
tors “minimally satisfied” Rule 9(b) as to their
count alleging a conspiracy to defraud the
Government in violation of § 3729(a)(3). The
court stated,however, that “Plaintiffs will face a
substantially greater burden to withstand a
summary judgment motion as to [the conspir-
acy count].”

The court rejected the defendants’ argument
that the complaint should be dismissed
because it relied exclusively on information
gathered through discovery. According to the
co u rt , its Ma rch Order recogn i zed that
“Plaintiffs’ allegations were based upon their

own knowledge” and “the basis of the [more
particular amended] complaint continues to
be Plaintiffs’ knowledge and reasonable belief.”

“Reverse False Claim” Count Dismissed

The co u rt gra n ted the defen d a n t s’ Ru l e
12(b)(6) motion with respect to the relators’
§ 3729(a)(7) “reverse false claim” count. The
relators argued that the defendants’ alleged
pattern of continually submitting false claims
in violation of §§ 3729(a)(1) and (2) was in
part intended to avoid an obligation to repay
the Government for those same fraudulent
su bm i s s i on s ; t hu s , e ach all eged su bm i s s i on
also violated § 3729(a)(7). The court respond-
ed that this liabi l i ty theory “su bj ects the
Defendants to a gratuitous penalty for the
same allegedly improper act.” The relators sug-
gested no independent basis for subsection
(a)(7) liability. Instead, the alleged misconduct
“is within the purview of subsections (a)(1)
and (2) rather than (7).”

U.S. ex rel. Thompson v. Columbia/HCA
Healthcare Corp. et al., 125 F.3d 899
(5th Cir. Oct. 23, 1997)

See “An ti - Ki ck b ack and Sel f - Referral Vi o l a-
tions” above at page 5.

Res Judicata

In Re Schimmels, 127 F.3d 875 (9th Cir.
Oct. 14, 1997)

According to the 9th Circuit, the Government
is in “privity” with relators in FCA litigation
and, therefore,was bound by an adverse bank-
ruptcy court adjudication against the relators
in the qui tam case at hand.

F ive rel a tors filed an FCA case against a sew a ge
and water proj ect con tractor in Spo k a n e ,
Wa s h i n g ton all eging fraud against the
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G overn m ent on seven major public works pro-
j ect s . All but two of the defendants set t l ed . Th e
d i s tri ct co u rt en tered a partial su m m a ry ju d g-
m ent against the remaining two defen d a n t s
holding that they had vi o l a ted the Act and an
O rder spec i f ying damage s . The co u rt did not
re s o lve all the issues pending in the liti ga ti on ,
i n cluding the amount of c ivil mon ey pen a l ti e s ,
the apporti on m ent of the recovery bet ween the
G overn m ent and the rel a tors , and other FCA
a ll ega ti on s . Th ere a f ter, the two defendants filed
a peti ti on for Ch a pter 11 bankru ptcy tri ggeri n g
an autom a tic stay of a ll judicial acti ons aga i n s t
t h em . The rel a tors appe a l ed the interm ed i a te
a ppell a te co u rt’s ruling upholding the stay.

Me a nwh i l e , the Govern m ent and the rel a tors
f i l ed sep a ra te advers a ry complaints in the bank-
ru ptcy co u rt for a determ i n a ti on of the dis-
ch a r ge a bi l i ty of the FCA mon ey ju d gm en t . Th e
G overn m en t’s complaint lay dormant while the
b a n k ru ptcy co u rt took up the rel a tors’ com-
p l a i n t . Wi t h o ut re aching the merits of the rel a-
tors’ com p l a i n t , the co u rt gra n ted su m m a ry
ju d gm ent for the debtors - defen d a n t s , f i n d i n g
that the rel a tors had failed to file ti m ely oppo s i-
ti on papers . The rel a tors then filed a moti on to
i n tervene as plainti f fs in the Govern m en t’s
advers a ry proceed i n g. The bankru ptcy co u rt
den i ed this moti on and en tered su m m a ry ju d g-
m ent in favor of the debtors - defendants and
a gainst the Govern m ent ruling that all damage s
and pen a l ties impo s ed in a qui tam acti on
would be disch a r ge a ble in bankru ptc y. Bo t h
the Govern m ent and the rel a tors appe a l ed to
the distri ct co u rt .

The distri ct co u rt ru l ed that the rel a tors’
a t tem pt to intervene in the Govern m en t’s
adversary proceeding was barred by res judica-
ta because they had already brought their own
adversary proceeding on the very same issue
and lost. As to the Government, the district
co u rt ru l ed that the su m m a ry ju d gm en t
entered against the relators in their adversary
proceeding had full res judicata effect against

the United States. It reasoned that the invol-
untary dismissal of the relators’ adversary pro-
ceeding had the effect of an adjudication on
the merits and was res judicata as to the
Government on whose behalf the relators were
litigating. The Government appealed this rul-
ing to the 9th Circuit.

In two previous opinions in this case, the 9th
Circuit (1) vacated as moot the bankruptcy
appellate panel’s decision denying the relators
relief from the automatic stay, and (2) affirmed
the district court’s dismissing as untimely the
relators’ appeal from the bankruptcy court’s
adverse decision on dischargeability. The issue
remaining for 9th Circuit review was whether
the summary judgment entered against the
relators in their adversary proceeding against
the debtors-defendants was res judicata with
respect to the Government.

Government Bound by Default
Judgment Against Relators

The 9th Ci rcuit rej ected the Govern m en t’s
argument that it should not be bound by the
default judgment entered against the relators.
In reaching this conclusion, the court reiterat-
ed that, under the doctrine of res judicata, a
final ju d gm ent on the merits bars furt h er
claims by parties or their privies based on the
same cause of action. It explained that the cen-
tral reason for this doctrine is to support the
purpose of civil courts — to resolve conclu-
sively disputes within their jurisdiction. The
doctrine, the court continued, covers “privies”
or persons so identified in interest with a party
to former litigation that they represent precise-
ly the same right in respect to the subject mat-
ter involved.

The Government argued that its interest and
the relators’ interests were adverse in this situ-
ation because the relators were seeking to vin-
dicate their own separate and discrete financial
interests in the proceeds of the qui tam judg-
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ment. The 9th Circuit disagreed, finding a
unity of interest between the relators and the
Government regarding the qui tam recovery. It
also cited relevant sections of the FCA for its
conclusion that the Government is the real
party in interest in any qui tam action despite
the relator’s litigation role. The court pointed
out that the statute itself gives the Government
the aut h ori ty to intervene in the rel a tor ’s
action for good cause, including in the bank-
ru ptcy co u rt con cerning issues rega rd i n g
enforcement of qui tam judgments. Further,
the court found no “partial assignment” of the
Government’s claim to the relators since the
Government completely declined to intervene
in the relators’ action. Finally, the court found
that the Government was aware of, and even
tacitly participated in, the adjudication of the
rel a tors’ advers a ry proceed i n g, but never
sought to intervene in it.

Involuntary Dismissal of Relators’
Adversary Proceeding Binds
Government Under Res Judicata

An involuntary dismissal generally acts as a
judgment on the merits for purposes of res
judicata regardless of whether the dismissal
re sults from procedu ral error or from the
court’s examination of a substantive claim.
The Government, while not taking exception
to this rule, did object to the involuntary dis-
missal’s having an effect on its cause of action.
The 9th Circuit reiterated that the doctrine of
res judicata applies to parties and their privies.
As the co u rt had alre ady found that the
Government and the relators were in privity, it
concluded that the involuntary dismissal of the
relators’ adversary proceeding also bound the
Government.
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ALLEGATION: FRAUDULENT PSYCHO-
THERAPY AND OCCUPATIONAL 
THERAPY SERVICES

U.S. ex rel. Castaneda et al. v. GMR Healthcare,
Inc. et al. (WD TX No. SA-96-CA-1305)

DOJ has intervened in a qui tam suit against
GMR He a l t h c a re , In c . a ll eging fra u du l en t
Medicare and Medicaid mental health services.
The suit was filed in 1996 by three former
employees of GMR, which owned and operat-
ed Com mu n i ty Mental Health Cen ters in
Texas. Community Mental Health Centers
provi de spec i a l i zed outp a ti ent servi ces for
chronically mentally ill individuals including
day treatment and other “partial hospitaliza-
tion services.” Named as individual defendants
are the two psychiatrists and the licensed mar-
riage and family therapist who are the princi-
pals of the corporation.

Allegations address a variety of misconduct
including: billing for patients admitted with-
out a physician’s certification and treated with-
out a treatment plan; billing for individual
psychotherapy sessions not performed; upcod-
ing claims; billing for attendance at group psy-
chotherapy sessions by patients not present, or
for group sessions that were merely recreation-
al (such as bingo or movies); and billing for
ineligible patients. Additional violations cited
are: billing for psychotherapy or occupational
therapy sessions that were not conducted by
qualified professionals; billing for services mis-
represented as occupational therapy; falsifying
documents in support of claims; billing for
undocumented claims; and improper referrals
of patients by physician-owners. The relators’
counsel is Glenn Grossenbacher (San Antonio,
TX). Assistant U.S.Attorney Marialyn Barnard
is representing the Government.

ALLEGATION: INFLATED BILLINGS FOR
POLLUTION ABATEMENT SYSTEM

U.S. v. Gramoll Construction Co. and Western
Sheet Metal, Inc. (D UT No. 2:97 CV 0771J)

In Septem ber 1997, DOJ filed a False Claims Act
suit against Gra m o ll Con s tru cti on Co. a n d
We s tern Sheet Met a l , In c . a ll eging inflated
bi ll i n gs for work done on the Ma terial Te s t
Fac i l i ty (MTF) in Du g w ay, Ut a h . Gra m o ll was
aw a rded a con tract by the Army Corps of
E n gi n eers for the con s tru cti on of the Du g w ay
f ac i l i ty. We s tern su bcon tracted with Gra m o ll to
provi de po lluti on abatem ent sys tem (PAS) du ct
work for the MTF. The PAS was inten ded to
c a rry som etimes lethal con cen tra ti ons of ch em-
ical warf a re agents from test ch a m bers and
o t h er sites within the MTF to another loc a ti on
for safe de s tru cti on . According to the com-
p l a i n t , Gra m o ll and We s tern initi a lly install ed
the PAS du ct using flanged ra t h er than wel ded
con n ecti on s . Te s ting of the PAS in 1990 showed
u n accept a ble levels of l e a k a ge for a sys tem car-
rying poi s on ga s , and the Corps directed
Gra m o ll to weld the PAS to an airti ght standard .
The fac i l i ty was com p l eted and accepted from
Gra m o ll by the Govern m ent in 1991.

According to DO J, in 1992 We s tern su bm i t ted
t wo inflated claims for paym ent to Gra m o ll for
costs su ppo s edly incurred in rel a ti on to its
work on the PA S . Gra m o ll in tu rn based its
claims for paym ent to the Govern m ent on
We s tern’s inflated claims to Gra m o ll . In ad d i-
ti on , DOJ all eges that We s tern inadequ a tely
perform ed the te s ting of the PAS du ct and that
Gra m o ll con ce a l ed this from the Govern m en t
by su bm i t ting false qu a l i ty con trol report s .
DOJ furt h er con tends that Gra m o ll knew or
should have known that We s tern’s claims con-
t a i n ed false statem ents and that Gra m o ll there-
fore should not have certi f i ed to the
G overn m ent that the amount requ e s ted acc u-
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ra tely ref l ected the amount for wh i ch Gra m o ll
bel i eved the Govern m ent was re s pon s i bl e . In
1995 Gra m o ll su bm i t ted another false cl a i m ,
this time based on We s tern’s claim for paym en t
for 1994 rep a i rs , work wh i ch Gra m o ll and
We s tern certi f i ed to have com p l eted properly in
1 9 9 1 . Ha n dling the case for the Govern m ent is
Assistant U. S . At torn ey Eric Overby.

ALLEGATION: DEFECTIVE MILITARY
AIRCRAFT

U.S. ex rel. Kerr v. The Boeing Company

In October 1997, a qui tam suit was reported
alleging that The Boeing Company produced
defective aircraft and falsely certified parts and
workmanship. The suit, brought by former
company employee Timothy Kerr, also alleges
sabotage in connection with planes built for
Asian customers. The lawsuit, which concerns
commercial as well as military aircraft, main-
tains that company inspectors violated quality
control standards in order to meet production
schedules. Originally filed in California, the
case is reportedly being investigated by the U.S.
Attorney’s Office in Seattle.

ALLEGATION: FALSE CERTIFICATION OF
DISCOUNTS TO GSA

U.S. ex rel. Falck v. Clark Equipment Company
and Ingersoll-Rand Company (ED VA No. 97-
1763-A)

In October 1997, DOJ interven ed in a qui tam
suit against In gers o ll - Rand Com p a ny, its su b-
s i d i a ry Cl a rk Equ i pm ent Com p a ny, and oper-
a ting unit Mel roe Com p a ny. According to the
l awsu i t , Cl a rk / Mel roe falsely certi f i ed to the
G en eral Servi ces Ad m i n i s tra ti on that its be s t
d i s count for exc ava ti on equ i pm ent was 24 per-
cent wh en in fact it had establ i s h ed nati on a l
d i s count programs with de a l ers ra n ging from

36 to over 42 percen t . In con n ecti on with the
re sultant inflated cl a i m s , the complaint all ege s
con ce a l m ent of records and other pricing infor-
m a ti on . The suit was filed in 1997 by Steven
Fa l ck , a form er Mel roe salesman. The rel a tor ’s
co u n s el is Wi lliam Ha rdy of Kl ei n fel d , Ka p l a n
and Becker (Wa s h i n g ton , D. C . ) . Repre s en ti n g
the Govern m ent are Assistant U. S . At torn ey
G era rd Mene and Po lly Dammann and Al i c i a
Ben t l ey of the DOJ Civil Divi s i on .

ALLEGATION: MEDICARE AND MEDIC-
AID HOSPICE FRAUD 

U.S. v. Kirschenbaum et al. (ND IL No. __ )

In October 1997, DOJ announced that it filed a
False Claims Act suit against attorn ey Ari
Kirschenbaum, his wife, and various corpora-
tions and limited partnerships he controlled.
The lawsuit alleges fraudulent Medicare and
Medicaid claims arising from the operation of
a not-for-profit hospice, Samaritan Care, Inc.,
including at least 213 instances of Medicare
reimbursements based on false billings.

In a rel a ted criminal matter, DOJ announced a
73 count indictm ent against Ki rs ch enbaum that
s eeks forfei tu re of $28.25 mill i on in proceed s
f rom the all eged cri m e s , and the Govern m en t
has obt a i n ed a co u rt order freezing abo ut $20
m i ll i on in pers onal asset s . In ad d i ti on to
Med i c a re and Medicaid fraud and fraud invo lv-
ing the sale of opera ti ons to In tegra ted He a l t h
Servi ces (a Ma ryl a n d - b a s ed provi der ) , t h e
i n d i ctm ent cites sch emes to def raud the State of
Ill i n ois of t a xes and unem p l oym ent ben ef i t s .
Con du cting the inve s ti ga ti on were the FBI and
HHS OIG. Ha n dling the case are Assistant U. S .
At torn eys Sheila Finnega n , Mi ch ele Fox , a n d
Susan Ha l i n g.
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ALLEGATION: KICKBACKS INVOLVING
HUD-INSURED PROPERTIES

U.S. v. Kaplan (ND CA No. __ )

In November 1997, DOJ filed a False Claims
Act suit against Shelby Kaplan alleging a kick-
back scheme involving the management of five
HUD-insured family housing properties. Ms.
Kaplan, the general partner of the property
owners, allegedly gave Insignia Management
group the exclu s ive ri ght to manage these
properties in exchange for Insignia’s agreement
to pay back to Kaplan 20 percent of the month-
ly fees they earned. The management fees were
paid entirely from the tenants’ rents and from
HUD Section 8 money. According to DOJ, the
a rra n gem ent damaged the Govern m en t
because project assets were misappropriated
and the rents that were subsidized by HUD
were inflated. Alleged false claims and state-
m ents inclu de managem ent certi f i c a ti on s ,
annual financial statements, applications for
housing assistance payments, and applications
for rent increases. The complaint further con-
tains allegations under anti-kickback laws and
the HUD double damages statute, which covers
regulatory breaches.

In Au g u s t , In s i gnia set t l ed with the Govern m en t
for $5 mill i on and agreed to disclose other sim-
ilar sch emes in wh i ch it has been invo lved . DO J
is also pursuing a rel a ted False Claims Act kick-
b ack suit against A . Bru ce Rozet , Deane Earl
Ro s s , As s oc i a ted Financial Corpora ti on ,
L awren ce Pen n , and several assoc i a ted en ti ti e s .

ALLEGATION: FALSE AMBULANCE
CLAIMS

U.S. v. Yahola et al. (ND OK No. __ )

In Novem ber 1997, a False Claims Act suit was
reported all eging that Roman Ya h o l a , Ha rl ey
Revi s , and Terra n ce Revis su bm i t ted more than
$1 mill i on in false claims to Med i c a re and
Medicaid in con n ecti on with Revis Am bu l a n ce
Servi ce of Sa p u l p a ,O k l a h om a . In a rel a ted cri m-
inal matter, a grand ju ry reportedly has retu rn ed
a 64 count con s p i racy and mail fraud indictm en t
a gainst the indivi du a l s . Assistant U. S . At torn ey
Loretta Rad ford is handling the case.
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U.S. ex rel. Kurilec and Benard v.
University of Connecticut Health Center
(D CT No. 3:96CV00288 PCD)

In October 1997,the University of Connecticut
Health Center agreed to pay the Government
$1.3 million to settle a qui tam suit alleging
fraud in connection with a grant program at its
Medical and Dental Schools. The suit was filed
in 1996 by Martha Kurilec, D.M.D., and Paul
Benard, D.M.D., who held geriatric dental fel-
l owships at the Un ivers i ty ’s Dental Sch oo l .
UCONN allegedly falsely certified that certain
facilities and programs were included in the
dental fellowships, in particular misrepresent-
ing to the Government that clinical placements
had been made for the period 1988 to 1996.
The settlement is the largest to date of a health
care qui tam case in Connecticut. Investigating
the matter were Special Agents of the FBI
assigned to the Connecticut Health Care Fraud
Task Force. The relators’ share was $234,000.
The relators were represented by Hope Seeley
of Sa n tos & Seel ey, P. C . ( Ha rtford , C T) .
Assistant U.S. Attorney Alan Soloway repre-
sented the Government.

Alton Ochsner Medical Foundation/“72
Hour” Rule

In October 1997, it was reported that Al ton
O ch s n er Medical Fo u n d a ti on in New Orl e a n s
a greed to pay the Govern m ent $1.7 mill i on, t h e
h i ghest set t l em ent to date in the federal “ 7 2
hour wi n dow ” i nve s ti ga ti on , wh i ch focuses on
hospital Med i c a re bi lling for outp a ti ent diag-
n o s tic te s t s . Un der Med i c a re , tests done wi t h i n
72 hours of an ad m i s s i on are con s i dered part of
an inpati ent stay and rei m bu rs ed in the hospi-
t a l ’s DRG paym en t . However, hospitals have
bi ll ed sep a ra tely for these te s t s , re su l ting in
do u ble paym en t s . According to publ i s h ed
report s , the govern m ent probe has produ ced at

least 1,500 set t l em ents and recoveries of over
$48 mill i on . Federal aut h ori ties have esti m a ted
that as many as 4,600 hospitals nati onwi de owe
m on ey in con n ecti on with this du p l i c a te
bi ll i n g.

The Government’s 72 Hour FCA initiative,
launched following repeated HHS audits and
continued overbilling by hospitals, is headed
by the U.S. Attorney’s Office in Harrisburg,
Pennsylvania. Along with repayments to the
Government, hospitals have been ordered to
rei m bu rse Med i c a re ben ef i c i a ries who also
were improperly billed. (In general, beneficia-
ries pay a portion of the cost of outpatient
tests, but Medicare covers the entire cost if the
patient is admitted.)

Trendway Corporation

In October 1997, DOJ announced that
Trendway Corporation of Holland, Minnesota
agreed to pay the Government $1.25 million to
settle False Claims Act allegations that it over-
charged the General Services Administration
for systems furniture by not offering GSA the
same discount it gave commercial customers
and not providing accurate pricing informa-
ti on . The overch a r ges were discovered by
GSA’s OIG during an audit. The settlement
agreement was reached through use of an alter-
native dispute resolution proceeding involving
an indepen dent med i a tor sel ected by the
Government and Trendway. Handling the case
was Patricia Davis of the DOJ Civil Division.

Crozer-Chester Medical Center

In October 1997, DOJ announced that Crozer-
Ch e s ter Medical Cen ter (su cce s s or to
S pri n gf i eld Hospital) agreed to pay the
G overn m ent $ 6 6 4 , 5 0 4 to settle False Claims Act
a ll ega ti ons that the hospital misu s ed a pn eu-
m onia diagnosis code in its Med i c a re cl a i m s .
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According to DO J, Crozer- Ch e s ter improperly
su bm i t ted a principal diagnosis code for a rel a-
tively ra re category of pn eu m onia cases (those
due to “o t h er spec i f i ed bacteri a”) wh en the
claims were not su pported by the corre s pon d-
ing medical record s . The tre a tm ent of the ra rer
pn eu m onia is rei m bu rs ed by Med i c a re at a
h i gh er ra te . Federal aut h ori ties are reportedly
examining pn eu m onia upcoding at a nu m ber
of f ac i l i ties thro u gh o ut the co u n try.

The Crozer-Chester agreement calls for the
hospital to coopera te in the Govern m en t’s
ongoing investigation and to implement a cor-
porate integrity program with respect to inpa-
tient treatment. Investigating the matter was
the HHS OIG. Assistant U.S. Attorney Mark
Kmetz of the Eastern District of Pennsylvania
handled the case.

U.S. v. Lopez et  al. (MD FL No. 97-1858-
CV-T-99A)

In October 1997, DOJ announced that Frank J.
Lopez agreed to pay the Govern m ent $2 mil-
l i on to settle a False Claims Act suit invo lvi n g
i m proper claims su bm i t ted by two clinics he
opera ted , Som ed Co. and Physicians 1st Ch oi ce
In c . ( P F C ) . According to DO J, Lopez and his
corpora ti ons paid kick b acks to physicians and
clinic own ers in exch a n ge for pati ent referra l s
to Som ed and PFC. The Govern m ent con ten d s
that Lopez and his em p l oyees attem pted to
cover up the kick b ack paym ents by calling them
“ren t” p aym ents to physicians for use of ex a m-
i n a ti on space . However, these rent paym en t s
were ei t h er far in excess of the fair market va lu e
for com p a ra ble ex a m i n a ti on space or were for
of f i ce space that did not actu a lly ex i s t . DOJ fur-
t h er all eges that Lopez form ed corpora ti on s
wh i ch he used to ch a n n el the funds gen era ted
by the clinics into his pers onal bank or bro ker-
a ge acco u n t s , or accounts held in the name of

his wi fe . Bet ween 1994 and 1997, Med i c a re
paid $5 mill i on to Som ed and PFC, a bo ut 40
percent of wh i ch is all eged to have been tainted
by the kick b ack sch em e . Defendants sign ed a
con s ent ju d gm ent in ad d i ti on to the set t l em en t
a greem en t .

In July 1997, Lopez and others were indicted as
part of DOJ’s “Operation Takeback” initiative,
which targets Florida providers who pay illegal
rebates, bribes, and kickbacks for Medicare
patient referrals. This is the first civil settle-
ment stemming from those criminal charges.
Conducting the investigation were the HHS
OIG, DCIS, IRS, and U.S. Postal Service. The
Government was represented by Assistant U.S.
Attorneys Jay Trezevant and Steven Nisbet.

U.S. ex rel. Slutman v. Government Tech -
nology Services Inc. (ED VA No. 95-48-M)

In October 1997, DOJ announced that
Government Technology Services Inc. (GTSI)
agreed to pay the Government $400,000 to set-
tle a qui tam suit alleging that the company
overch a r ged federal agencies for com p uters
and related equipment under several General
Services Administration contracts. The action
was brought in 1992 by Mary Slutman, a for-
mer employee of Novell Inc. GTSI, one of the
largest dealers in computer equipment pur-
chased by federal agencies, allegedly failed to
i n form GSA con tract nego ti a tors abo ut
reb a te s , m a rketing devel opm ent funds, a n d
m a rketing credits it received from cert a i n
manufacturers, and GTSI did not reduce its
prices to reflect its own lower costs. The case
was investigated by the GSA OIG. The relator’s
share was 17 percent or $68,000. The relator’s
counsel was Phillip Dearborn of Piliero, Mazza
& Pa r ga m ent (Wa s h i n g ton , D. C . ) . Th e
Government was represented by Patricia Davis
of the DOJ Civil Division.

22
TAF Quarterly Review Vol. 12 • January 1998

SETTLEMENTS



U.S. ex rel. McKeeman v. Physicians
Clinical Laboratory et al. (ED CA No. CV
S97 I005GEBGGH)

In October 1997, P hysicians Cl i n i c a l
Laboratory (PCL), the second largest provider
of clinical laboratory services in California,
agreed to pay the Federal Government $2 mil-
lion to settle a qui tam suit alleging overbilling
for lab tests. PCL reportedly will also pay the
State of California $100,000 to resolve allega-
tions that the company overbilled Medi-Cal,
California’s Medicaid program. According to
DOJ, PCL overcharged Medicare, Medi-Cal,
and CHAMPUS by using the wrong billing
codes for blood and urine tests. The lawsuit
was brought by Taylor McKeeman, PCL’s for-
mer vice president for clinical operations, who
su pervi s ed the com p a ny ’s te s ting fac i l i ti e s
throughout California. In November 1997,
PCL and several of its affiliates filed for bank-
ruptcy under Chapter 11. The relator’s share
was $150,000. The relator’s counsel was R .
Brooks Cut ter (Sac ra m en to, C A ) . Repre s en ting
the Government was Assistant U.S. Attorney
Robert Twiss.

U.S. ex rel. Giardini v. Teledyne, Inc. et al.
(CD CA No. 95-2977)

In October 1997, All egh eny Tel edyne In corpo-
ra ted and several Tel edyne units agreed to pay
the Govern m ent $13.95 mill i on to settle a q u i
tam suit all eging that a recen t ly acqu i red su b-
s i d i a ry of All egh eny ro uti n ely bi ll ed the
G overn m ent for work done for com m ercial cus-
tom ers , re su l ting in inflated pri ces for military
s ys tem s . In ad d i ti on to the improper cro s s -
ch a r gi n g, Tel edyne all egedly failed to perform
requ i red te s t s . The suit was bro u ght in 1995 by
Robert Giard i n i , who was in ch a r ge of qu a l i ty
a s su ra n ce at Tel edyne Sys tems Com p a ny and its
su cce s s or, Tel edyne Electronic Sys tem s .

Al ong with Tel edy n e , L i t ton In du s tries was
n a m ed as a defendant in the su i t . L i t ton report-
edly set t l ed its porti on of the case in 1996 by
making a $265,000 ad ju s tm ent to its overh e ad
c a l c u l a ti ons for the Govern m en t . The rel a tor ’s
co u n s el was Eric Havian of P h i llips & Co h en
( San Fra n c i s co, C A ) . Assistant U. S . At torn ey
Susan Hershman repre s en ted the Govern m en t .

U.S. ex rel. Kissel, Derington, Phillips, and
Valentine v. Vendell Healthcare, Inc. et al.
(ND FL No. 95-50037/RV)

In Novem ber 1997, DOJ announced that
Ven dell He a l t h c a re , In c . , a bankru pt Na s hvi ll e -
b a s ed com p a ny, paid the Govern m ent $4.2 mil-
l i on to settle a qui tam suit all eging that it over-
ch a r ged several federal health insu ra n ce pro-
gra m s . According to DO J, t wo Florida hospitals
form erly own ed by Ven dell and several affiliat-
ed outp a ti ent clinics previ o u s ly opera ted by
Ven dell in Florida and Alabama filed false
cl a i m s . The lawsu i t , bro u ght in 1995 by fo u r
form er Ven dell em p l oyee s , a ll eged that Ven dell
ad m i t ted and tre a ted pati ents in its psych i a tri c
f ac i l i ties wi t h o ut rega rd to medical nece s s i ty,
bi ll ed Med i c a re , C H A M P U S , and the Federa l
E m p l oyee Health Ben efits Program for servi ce s
not ren dered , and en tered into bogus con tract s
with doctors to pay kick b acks for pati ent refer-
ra l s . Ot h er all ega ti ons invo lved claiming rei m-
bu rs em ent in Med i c a re cost reports for servi ce s
of a psych i a trist who had been exclu ded from
Med i c a re and CHAMPUS for a pri or fra u d
convi cti on . The set t l em ent has been approved
by the Ba n k ru ptcy Co u rt in Na s hvi ll e .

In Ma rch ,t wo Ven dell su b s i d i a ries wh i ch own ed
the hospitals and affiliated outp a ti ent cl i n i c s
p l ed guilty to con s p i racy to def raud the federa l
programs as well as priva te insu ra n ce com p a-
n i e s . Ad d i ti on a lly, in August Ven dell agreed to
p ay over $654,000 and drop abo ut $680,000 in
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bi lls to settle Medicaid False Claims Act all ega-
ti ons in con n ecti on with Riven dell of Nebra s k a ,
a psych i a tric hospital for ch i l d ren and ado l e s-
cents own ed by Ven dell . S e e 11 TAF QR 36 (Oct .
1 9 9 7 ) . Joining in the inve s ti ga ti on were the FBI,
DC I S , OPM OIG, DC A A , and HHS OIG. Th e
rel a tors were repre s en ted by Ch ri s toph er
Kra fchak of Kra fchak & As s oc i a tes (Los An gel e s ,
CA) and John Us kert (Panama Ci ty, F L ) .

U.S. ex rel. Cook-Strayer and Field v.
Pizzagalli Construction Company, Inc. et
al. (ED NC No. __ ) 

In Novem ber 1997, DOJ announced that
P i z z a ga lli Con s tru cti on Com p a ny, In c . of So ut h
Bu rl i n g ton , Verm ont agreed to pay the
G overn m ent $950,000 to settle a qui tam su i t
a ll eging that Pizzaga lli def ra u ded the Army
Corps of E n gi n eers du ring the con s tru cti on of
the Faith Ba rracks Proj ect at Fort Bra gg, Nort h
Ca ro l i n a . The acti on was filed in 1996 by Bren d a
Coo k - S trayer and Wayne Fiel d , form er Pizzaga ll i
em p l oyee s . According to the Govern m en t ,
P i z z a ga lli did not fo ll ow the con tract plans and
s pec i f i c a ti on s , f a i l ed to report su b s t a n tial con-
s tru cti on defect s , and en ga ged in a cover-up to
h i de the probl ems from the Army Corp s . Mo s t
of the set t l em ent paym ent wi ll be used to of fs et
the incre a s ed costs incurred by the Corps to
com p l ete con s tru cti on of the Ba rracks com p l ex .
Inve s ti ga ting the matter was the Army Cri m i n a l
Inve s ti ga ti on Com m a n d . The rel a tors were rep-
re s en ted by Ri ck Glazier (Fayet tevi ll e , N C ) .
Repre s en ting the Govern m ent was Assistant U. S .
At torn ey Norman Acker.

U.S. ex rel. Pickens and Thomas v.
Kanawha River Towing, Inc. et al. (SD OH
No. C-1-93-790)

In November 1997, Kanawha River Towing,
Inc. and Campbell Transportation Company,

In c .a greed to pay the Govern m ent $1.85 mill i on
to settle a qui tam suit alleging noncompliance
with environmental laws. According to the
suit, in connection with a dam project, tugboat
operators dumped bilge into the river and
failed to keep records of the discharges, in vio-
lation of the Clean Water Act. The action was
brought in 1993 by Earl Pickens and John
Thomas. The settlement does not resolve alle-
gations against certain other defendants. The
relators’ share was 29 percent. Representing
the relators were James Helmer, Ann Lugbill,
and Paul Martins of Helmer, Lugbill, Martins
& Nef f Co. , L . P. A . ( Ci n c i n n a ti , OH) and
Meredith Lawrence (Crestview Hills, KY).

U.S. ex rel. Sikalis v. Thomas, Thomas,
and Ron Thomas School of Cosmetology
(D MD No. AMD-95-1181)

In November 1997, the Ron Thomas School of
Cosmetology and its owners entered into a
consent judgment for $2 million to settle a qui
tam suit alleging false statements and certifica-
tions that the vocational school met all statuto-
ry and regulatory requirements to participate
in financial assistance programs administered
by the Department of Education. According to
the lawsuit, false claims were submitted under
the Guaranteed Student Loan and Pell Grant
progra m s . The suit was filed in 1995 by
Thomas Sikalis in conjunction with Taxpayers
Against Fraud, The False Claims Act Legal
Center. Mr. Sikalis is a former Ron Thomas
School employee. The settlement resolves a
consolidated civil action also involving a mail
fraud injunction. On the criminal side, Mr.
and Mrs. Thomas both pled guilty and have
been sentenced to jail terms.

According to the qui tam com p l a i n t , the defen-
dants falsified time card s , a t ten d a n ce record s ,
and ac ademic records to make it appear as
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t h o u gh stu dents were attending classes and
maintaining sati s f actory progre s s . Program vi o-
l a ti ons inclu ded failu re to requ i re adequ a te doc-
u m en t a ti on of s tu dent el i gi bi l i ty, f a i lu re to
en su re that stu dents had the abi l i ty to ben ef i t
f rom the edu c a ti onal programs of fered , and con-
ce a l m ent of the high dropo ut and default ra tes of
s tu den t s . As part of the con s ent ju d gm en t , t h e
Th omases and Sch ool also agreed to perm a n en t
exclu s i on from govern m ent con tracting and
progra m s . The rel a tor ’s co u n s el was Ch ri s toph er
Me ad of Lon don & Me ad (Wa s h i n g ton , D. C . ) .
Assistant U. S . At torn ey Ka t h l een Mc Derm o t t
repre s en ted the Govern m en t .

U. S . ex rel . Oberman v. Mc Do n n ell Dou gl a s
Co rpo ra ti o n (CD CA No. 91-3139 JMI)

In Novem ber 1997, Mc Don n ell Do u gl a s
Corporation, a wholly owned subsidiary of
The Boeing Com p a ny, a greed to pay the
Government $2 million to settle a qui tam suit
alleging that it overcharged DOD to repair
equipment used to manufacture C-17 aircraft.
The suit was brought by Douglas Oberman, a
former McDonnell Douglas employee. Under
the terms of the settlement, the price of the
prime contract will be reduced by $2 million.
The relator was represented by Phillip Benson
( Los An gel e s , CA) and Donald Wa rren of
Monaghan & Warren (San Diego, CA). David
Cohen of the DOJ Civil Division represented
the Government.

U.S. v. The University of Chicago and
Wied, M.D. (ND IL No. 96 C 5814)

In November 1997, DOJ announced that the
Un ivers i ty of Ch i c a go agreed to pay the
Government $250,000 and a former medical
professor will pay $400,000 to settle a False
Claims Act suit alleging the misappropriation
of federal grant funds for cancer research.

According to the suit, the University and Dr.
George Wied, a former professor of obstetrics,
gynecology, and pathology, misapplied about
$850,000 in NIH funds for salaries, computer
maintenance, telephone charges, and equip-
ment. The complaint cited false statements
and claims in connection with the initial and
subsequent grant applications and federal cash
transactions reports.

In 1986, the University received a seven year
NIH grant to design and implement a comput-
er-based system to aid cytopathology laborato-
ries in the diagnosis of cervical cancer and its
precursor lesions. Dr. Wied was the principal
investigator for the project. In 1991, the Dean
of the University of Chicago Medical School
notified NIH that an internal audit showed
that the salaries of one or more University
em p l oyees might have been improperly
charged against Dr. Wied’s grant. According to
the complaint, numerous instances of misap-
plication of funds were documented. As part
of the settlement, the University agreed to
undertake measures to improve its procedures
in the management of federal grants. The case
was investigated by the HHS OIG. Assistant
U.S. Attorney Linda Wawzenski represented
the Government.

University of Virginia Health Services
Foundation

In November 1997, DOJ announced that the
Un ivers i ty of Vi r ginia Health Servi ce s
Foundation, the private practice organization
of the University of Virginia Medical School
Faculty which bills Medicare for the services of
its physicians, agreed to pay the Government
$8.6 million to settle claims that it improperly
billed for services provided by residents and
interns in the teaching setting. Violations cited
included inadequate documentation of suffi-
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cient involvement by teaching physicians and
errors in billing the level of services provided
by attending physicians.

Under Medicare, teaching physicians may bill
the federal program for services they actually
provide or that are provided by residents or
interns under their personal and identifiable
direction. Graduate medical education funds
under Medicare Part A pay for the services of
residents and interns. To bill Medicare Part B
for the teaching physician, the teaching physi-
cian must provide supervision to the residents
and interns over and above that for which Part
A has already paid.

The Foundation settlement reportedly was not
concluded as part of the Government’s ongo-
ing “PATH” initiative, under which authorities
have been examining the billing practices of
te aching hospitals thro u gh o ut the co u n try.
Rather, prior to PATH the Foundation under-
took a self-audit and contacted DOJ. Handling
the matter was Assistant U.S. Attorney Brian
Miller of the Eastern District of Virginia.

U.S. ex rel. Hearn v. Kurwa et al. (CD CA
CV-96-7720-WDK)

In December 1997, DOJ announced that Dr.
Badrudin Kurwa, an opthamologist, paid the
Government more than $375,000 to settle a qui
tam suit alleging fraudulent Medicare billings.
The suit was filed in 1996 by Sandra Hearn,
who formerly worked as Dr. Kurwa’s practice
administrator. The doctor allegedly submitted
false claims since 1991 and, when faced with an
audit of his billings, altered patient charts to
conceal the irregularities. According to DOJ,
the settlement represents more than ten times
the amount the doctor billed Medicare. Kurwa
further agreed to a five year compliance pro-
gram with HHS. The relator was represented

by Lisa Foster of Phillips & Cohen (San Diego,
CA). Assistant U.S.Attorney Faith Devine rep-
resented the Government.

U. S . ex rel . Fed eral Eq u i pm ent In c . v. Myers
Systems (SD OH No. __ )

In December 1997, it was reported that a sub-
sidiary of Myers Industries Inc. agreed to pay
the Government $400,000 to settle a qui tam
suit alleging that the Myers Systems unit mis-
represented its size in order to win 23 small
business set-aside contracts with DOD. The
suit was brought in 1995 by Federal Equipment
Inc. of Cincinnati, a Myers competitor. DOJ
declined to intervene in the action. The rela-
tor’s share was 29 percent or $116,000. The
rel a tor was repre s en ted by Daniel Bell m a n
(Columbus, OH).

U.S. v. Grimaldi and Grimco Pneumatic
Corp. (D NJ CA No. 97)

In Decem ber 1997, DOJ announced that
Gri m co Pn eu m a tic Corpora ti on and Davi d
Gri m a l d i , J r. , Gri m co’s pre s i dent and own er,
a greed to pay the Govern m ent $ 7 0 4 , 0 0 0 to set-
tle a False Claims Act suit all eging that the com-
p a ny provi ded defective arre s ting cable equ i p-
m ent to the Nav y. Ai rc raft carri ers rely upon
the sys tem of a rre s ting ge a rs , c a bl e s , and wi re s
to snare a plane’s tailhook as the airc raft lands
on deck . According to DO J, the defect s
requ i red the Navy to rec a ll all con tracted part s .
Grimaldi and Gri m co also pled guilty to two
counts of ob s tru cting an inve s ti ga ti on by failing
to produ ce inspecti on records and by produ c-
ing falsified inspecti on record s .

According to DOJ, Grimaldi has admitted that
Grimco manufactured installation and spares
kits for the arresting cables which were badly
m ach i n ed , o ut - of - d i m en s i on , and defective .
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Grimco also failed to perform various contrac-
tually required procedures and inspections on
the com pon en t s , i n cluding heat tre a tm en t ,
magnetic particle inspections, and dye pene-
trant inspections. Conducting the investiga-
ti on were the Naval Criminal Inve s ti ga tive
Service, DCIS, and the Air Force Office of
Special Investigations. The civil settlement was
handled by Assistant U.S. Attorney Michael
Chagares. The Government was represented in
the criminal case by Assistant U.S. Attorney
Alain Leibman.
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SPOTLIGHT

Case Law Rec a p

SUPREME COURT RU L I N G / R E T ROAC T I V I T Y

High Court does not address “public disclosure” and “harm to fisc” issues,
ruling instead that jurisdictional bar should not have been applied

retroactively to pre-1986 conduct

In a much anticipated opinion, the Supreme Court in its first look at a qui tam action
since the 1986 Amendments decided only the narrow threshold issue of retroactivity
and left all other issues unaddressed. In Hughes Aircraft Company v. U.S. ex rel.
Schumer, 117 S. Ct. 1871 (U.S. June 16, 1997), the Court reversed the 9th Circuit and
unanimously held that the 1986 FCA amendment permitting qui tam suits based on
information in the Government’s possession does not apply retroactively to qui tam
suits regarding pre-1986 conduct; therefore, the action at hand should have been dis-
missed, as required by the pre-1986 version of the Act. Because of this retroactivity
holding, the Court expressed no opinion on the “public disclosure” and “harm to the
public fisc” issues that also were presented.

The case spurred widespread interest among industry groups, who filed numerous ami -
cus briefs supporting the defendant Hughes Aircraft’s position, and public interest
groups — including TA F, Proj ect on Govern m ent Overs i ght (POG O ) , Na ti on a l
Employment Lawyers Association (NELA), and National Health Law Program, Inc.
(NHeLP) — who argued for affirmance of the 9th Circuit’s decision. The Department
of Justice also argued in support of the 9th Circuit’s holding. (Copies of TAF’s amicus
brief are available upon request.)

While in 1997 the Supreme Court was presented several additional petitions for certio-
rari involving qui tam actions, it chose not to grant any of the petitions and no FCA
actions are currently pending before the Court.



C O N S T I T U T I O N A L I T Y

Contrary to all other courts that have considered the issue,
Texas judge holds qui tam provisions unconstitutional

In perhaps the most surprising decision of the year, a federal district judge in Texas
ruled for the first time that the qui tam provisions under the False Claims Act are
unconstitutional. The controversial holding in U.S. ex rel. Riley v. St. Luke’s Episcopal
Hospital, 1997 WL 679105 (S.D. Tex. Oct. 21, 1997), runs counter to the decisions of
three circuit courts and countless district courts around the country that have consid-
ered the issue. Despite ample precedent to the contrary, the judge in this case held that
Congress cannot “confer standing upon a qui tam plaintiff who has suffered no cogniz-
able injury under Article III of the Constitution . . . consistent with principles of ‘sepa-
ration of powers.’” The case is currently on appeal to the 5th Circuit.

PUBLIC DISCLOSURE BAR AND ORIGINAL SOURCE EXCEPTION

As has been the pattern for the past several years, most of the litigation involving qui
tam cases in 1997 centered around the public disclosure bar and original source excep-
tion at FCA § 3730(e)(4). Section 3730(e)(4)(A), broken out by its basic elements, fore-
closes those actions that are:

1. “based upon,”
2. “the public disclosure,”
3. “of allegations or transactions,”
4. a.“in a criminal, civil, or administrative hearing,”

b. “in a congressional, administrative, or Government Accounting Office
report, hearing, audit, or investigation, or”
c. “from the news media,” [means for public disclosure]

5. so long as neither the Attorney General nor an “original source” brought the
action.

Following are summaries of how the courts addressed these various elements of the
public disclosure provision in decisions rendered in 1997.

“ BASED UPON”

Two Circuits adopt “substantially similar” or “virtually identical”
as proper interpretation of “based upon,” rejecting 4th Circuit’s

“derived from” definition

In U.S. ex rel. Findley v. FPC-Boron Employees’ Club et al., 105 F.3d 675 (D.C. Cir. Jan.
24, 1997), the D.C. Circuit rejected the 4th Circuit’s interpretation of “based upon” as
meaning “derived from” and instead aligned itself with those circuits that view “based
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upon” as meaning that the suit’s allegations are “substantially similar to” publicly dis-
closed allegations or transactions. The decision came in the context of an appealed dis-
missal of a qui tam action disputing the legality of prison employees’ clubs retaining
vending machine income. While the relator claimed he had never heard of the GAO
study, legislative report, and court decision the D.C. Circuit found to constitute public
disclosures, the appellate court held that the qui tam action was nevertheless “based
upon” these public disclosures because it was substantially similar to them.

The 6th Circuit came to a similar conclusion in U.S. ex rel. McKenzie v. Bellsouth
Telecommunications, 123 F.3d 935 (6th Cir. Aug. 26, 1997), affirming dismissal of a qui
tam suit containing allegations the court concluded were “the same as” or “virtually
identical” to those in earlier lawsuits publicized in newspaper articles. Citing close sim-
ilarities and the relator’s admission that she had seen news reports of at least one of the
earlier suits, the appellate court concluded that the qui tam action was based, at least in
part, on public disclosures.

Fourth Circuit’s “derived from” definition adopted by district court

A qui tam suit alleging fraudulent anesthesiology billing was not jurisdictionally barred
since it was not “based upon” a public disclosure, according to a Minnesota district
court. In U.S. ex rel. Minnesota Association of Nurse Anesthetists v. Allina Health
System Corp. et al., Memorandum Opinion and Order, Civ. No. 4-96-734 (D. Minn.
Mar. 3, 1997), the court adopted the 4th Circuit’s Siller “derived from” definition of
“based upon” and found that the relators, who had previously filed an antitrust com-
plaint with similar allegations against some of the same defendants, did not “use” that
complaint in order to “create” the qui tam action. Rather, the qui tam suit as well as the
antitrust complaint were based upon the relators’ own knowledge of the alleged fraud.

“ A L L E G ATIONS OR T R A N S AC T I O N S ”

Because disclosures of facially valid or innocuous transactions fail to reveal the
essential elements of the relator’s claim, § 3730(e)(4) bar is not triggered

In U.S. ex rel. Pogue v. American Healthcorp, Inc., 1997 WL 579202 (M.D. Tenn. July 14,
1997), a much litigated case involving alleged illegal kickbacks and self-referrals, a
Tennessee district court ruled that the disclosures of facially valid or innocuous trans-
actions among the defendants in SEC reports and related news articles were insufficient
to constitute the disclosure of “allegations or transactions” under § 3730(e)(4)(A).
According to the court, the materials at issue did not reveal the essential elements of the
relator’s claim and did not give rise to an inference of fraud. For example, the materi-
als did not mention that the medical directors made referrals of patients to diabetes
centers or that the defendant hospitals filed Medicare and Medicaid claims for the ser-
vices provided to patients referred by the medical directors. According to the court, the
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disclosures which described the defendants’ relationships were insufficient to put the
reader on notice of the allegedly incestuous relationship among the defendants and the
resultant fraud perpetrated against the Government.

MEANS FOR PUBLIC DISCLOSURE

“Administrative reports” prepared by state and local governments,
as opposed to the Federal Government, do not trigger § 3730(e)(4) bar

In U.S. ex rel. Dunleavy v. County of Delaware, 123 F.3d 734 (3d Cir. Aug. 21, 1997), the
3rd Circuit concluded that expanding the meaning of “administrative report” to include
reports prepared by state and local governments would,in effect, be a return to the “dra-
conian” “government knowledge” bar that was explicitly repealed by the 1986 FCA
Amendments. The court therefore held that the § 3730(e)(4) public disclosure bar cov-
ers only those administrative reports that originate from the Federal Government. The
appellate court reversed the lower court’s dismissal because the qui tam suit’s “allega-
tions or transactions” were not revealed through any of the means enumerated in
§ 3730(e)(4)(A). (Copies of the amicus brief submitted by TAF in this case are available
upon request.)

Payroll records released under state law and correspondence with local 
governments are not means of disclosure under § 3730(e)(4)(A)

In U. S . ex rel . I.B.E.W. , AFL- C I O, Local Union No. 217 et al. v. G.E. Chen Co n s tru cti o n ,
In c . et al., 954 F. Su pp. 195 (N.D. Ca l . Ja n . 2 9 , 1 9 9 7 ), the co u rt held that in order for the
p u blic discl o su re bar to app ly, the all eged discl o su re must occur in one of the enu m era t-
ed means in § 3730(e)(4)(A). The all eged discl o su res in this case — certi f i ed payro ll
records obt a i n ed by the rel a tor union thro u gh a provi s i on of the Ca l i fornia Labor Code ,
and priva te corre s pon den ce bet ween the union and the Ci ty and Co u n ty of Sa n
Fra n c i s co — did not qualify as discl o su res in or from one of the Act’s enu m era ted means.

“ORIGINAL SOURCE”

New interpretation of “original source” requires relator to have notified the
Government prior to the public disclosure

While agreeing with the 4th Circuit (and disagreeing with the 9th and 2nd Circuits) that
an original source need not have provided information to the actual entity that made
the public disclosure, this year the D.C. Circuit adopted yet a new twist on “original
source.” In U.S. ex rel. Findley v. FPC-Boron Employees’ Club et al., 105 F.3d 675 (D.C.
Cir. Jan. 24, 1997), the court held that to qualify as an “original source” a relator must
have direct and independent knowledge of the information on which the publicly dis -
cl o sed a ll ega ti ons are based and must have provi ded that inform a ti on to the
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Government not just prior to filing suit (as stated in § 3730(e)(4)(B)) but before the
public disclosure occurred. The 6th Circuit also adopted the D.C. Circuit’s new interpre-
t a ti on of “ori ginal source ,” ruling in U. S . ex rel . Mc Kenzie v. Bell sou t h
Telecommunications, 123 F.3d 935 (6th Cir. Aug. 26, 1997), that the relator was not an
original source because she did not notify the Government of the alleged fraud prior to
any public disclosure.

Relator granted immunity for statements to Government did not “voluntarily”
provide information and cannot satisfy “original source” test

Setting forth another troubling new ruling on an “original source” issue, in U.S. ex rel.
Stone Clay v. AmWest Savings Association, Memorandum and Order, No. 3:96-CV-
0549-G (N.D. Tex. Oct. 2, 1997), a Texas district court found that because the relator
had obtained immunity from criminal prosecution in return for making statements to
the Government in its criminal fraud investigation of the defendant, the relator did not
“voluntarily” provide his false claims information to the Government and therefore did
not satisfy the original source definition.

CASES HELD TO BE WITHIN THE SCOPE OF THE FCA

Anti-Kickback and Self-Referral Violations

In U.S. ex rel. Thompson v. Columbia/HCA Healthcare Corp. et al., 125 F.3d 899 (5th
Cir. Oct. 23, 1997), the 5th Circuit reversed a lower court dismissal of a qui tam action
alleging that the defendants violated the FCA by billing Medicare while violating the
Medicare anti-kickback statute and Stark self-referral laws. According to the appellate
court,a claimant submits a false or fraudulent claim when falsely certifying compliance
with a statute or regulation where the Government has conditioned payment upon such
certification. The action was remanded for further factual findings. (Copies of the ami -
cus brief submitted by TAF in this case are available upon request.)

Service Contract Act Violations

In U.S. ex rel. Sutton v. Double Day Office Services, Inc. et al., 121 F.3d 531 (9th Cir. Aug.
11, 1997), the 9th Circuit held that an actionable qui tam suit may arise out of non-
compliance with the Service Contract Act (SCA). Reversing the lower court, the 9th
Circuit ruled that the relator’s qui tam suit against his former employer was not barred
by the SCA’s bar on private rights of action.
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CASES HELD TO BE OUTSIDE THE SCOPE OF THE FCA

Davis-Bacon Act employee classification interpretations 

In U.S. ex rel. I.B.E.W., AFL-CIO, Local Union No. 217 et al. v. G.E. Chen Construction,
Inc. et al., 954 F. Supp. 195 (N.D. Cal. Jan. 29, 1997), the court ruled that the relators’
allegations regarding employee classifications under the Davis-Bacon Act were within
the sole jurisdiction of the Department of Labor. However, the court held that it had
jurisdiction to hear the remaining allegations that were not dependent on a determina-
tion of the proper classification of workers.

False statements to conceal violations that could subject person to
future penalties or fines

In U.S. ex rel. American Textile Manufacturers Institute, Inc. v. The Limited, Inc. et al.,
Opinion and Order, No. C2-97-776 (S.D. Ohio Nov. 13, 1997), the court ruled that 
§ 3729(a)(7), the “reverse false claim” provision under the FCA, did not apply to
importers that allegedly falsely represented to U.S. Customs officials that they did not
violate various customs laws restricting the importation of garments from China.
According to the court, “a person who violates a statute or regulation that subjects that
person to a possible monetary fine or forfeiture of property and who then makes a false
statement to conceal that offense” is not liable under the Act for “having concealed the
existence of an ‘obligation’ to the government by means of a false statement.” The court
found that the reverse false claim provision does not reach so broadly.

A similar result was reached in U.S. v. Q International Courier, Inc., 1997 WL 781218
(8th Cir. Dec. 22, 1997). There the 8th Circuit found that, although a mail courier firm
may have violated certain statutes and regulations, the Government failed to demon-
strate that the defendant owed an “obligation” to pay domestic postage rates on letters
remailed to the United States from a foreign country; thus, they did not violate the 
§ 3729(a)(7) reverse false claim provision. According to the court, an FCA defendant
“must have had a present duty to pay money or property that was created by a statute,
regulation, contract, judgment, or acknowledgment of indebtedness.”

Misrepresentations and nondisclosures that would not have
affected Government’s payment of funds

The 8th Circuit affirmed the summary judgment dismissal of a qui tam suit that alleged
that a corporation fraudulently shifted to the federal Pension Benefit Guaranty
Corporation (PBGC) its obligation for an unfunded employee pension plan. In U.S. ex
rel. Rabushka v. Crane Company, 122 F.3d 559 (8th Cir. Aug. 11, 1997), the appellate
court found that there was insufficient evidence of “false or fraudulent” claims because
the defendant’s alleged misrepresentations and nondisclosures would not have affected
the PBGC’s decision regarding whether to terminate the pension plan and thus hold the
defendant, instead of the Government, responsible for the unfunded pension liabilities.

33
TAF Quarterly Review Vol. 12 • January 1998



“ C L A I M ” / K N OWLEDGE STA N DA R D

HCFA 1500 form submitted to Government constitutes “claim”
rather than each false entry on form

In U.S. v. Krizek et al., 111 F.3d 934 (D.C. Cir. May 2, 1997), a case involving upcoding,
the D.C. Circuit found that each HCFA 1500 form the defendants submitted constitut-
ed a demand or request for money from the Government and thus a “claim” under the
FCA. In reaching this conclusion, the appellate court rejected the Government’s argu-
ment that each false CPT code entry constituted a “claim.” The court also ruled that
“reckless disregard”is a linear extension of “gross negligence” or “gross negligence-plus”
— all of which satisfy the Act’s knowledge requirement.

R E L ATOR’S RIGHTS AND LIMITAT I O N S

Section 3730(b)(5) bars later-filed qui tam actions 
alleging same material elements of fraud as in earlier actions 

In U.S. ex rel. Merena et al. v. SmithKline Beecham Corp. et al., Nos. 93-5974 , 95-6953,
95-6551, 96-7768, 97-1186, and 97-3643 (E.D. Pa. July 23, 1997), a case involving the
largest qui tam recovery to date, a Pennsylvania district court was asked to sort through
which of several overlapping qui tam complaints could survive. The court ruled that,
with the exception of one allegation, three later-filed actions were encompassed by the
settlement of the earlier actions and barred by § 3730(b)(5), the FCA’s “first-to-file”
rule. According to the court, § 3730(b)(5) bars a later-filed action if it alleges the same
material elements of a fraudulent transaction that are alleged in a pending or resolved
action. The court rejected arguments from the later-filed relators that § 3730(b)(5)
should only bar suits alleging identical facts. As a result of the court’s holding, the three
later-filed relators were left without a claim to any interest in the relators’ share arising
from the $325 million settlement.

Later-filed related qui tam action can survive if it contains 
different allegations that would not lead to double recovery

In U.S. ex rel. Dorsey v. Dr. Warren E. Smith Community Mental Health/Mental
Retardation and Substance Abuse Centers, 1997 WL 381761 (E.D. Pa. June 25, 1997),
the court ruled that neither § 3730(b)(5) (the first-to-file provision) nor § 3730(e)(3)
(the pending government action provision) applied to bar a qui tam suit in which the
relator alleged different types of false Medicare claims than those alleged in a qui tam
suit previously filed against the same defendant. The court found that the second suit’s
claims involved unnecessary services, whereas the first suit’s claims involved accounting
and fiscal matters. As such, the claims were not identical and would not lead to a dou-
ble recovery, and the second suit’s allegations were not based on those in the first case.

34
TAF Quarterly Review Vol. 12 • January 1998



Prefiling release of qui tam claim valid where, prior to the release,
Government investigated and concluded no fraud

In U.S. ex rel. Hall v. Teledyne Wah Chang Albany, 104 F.3d 230 (9th Cir. Mar. 19, 1997),
the 9th Circuit ruled that a relator who executed a general release with his former
employer to settle a state law employment action was barred from bringing a subse-
quent qui tam action. Although in a previous case the 9th Circuit had found that a sim-
ilar release entered into without the Government’s knowledge or consent was unen-
forceable as against public policy, the court enforced the release in this case because the
Government had investigated the relator’s allegations of fraud prior to the settlement
and release and concluded that no fraud had occurred. The court ruled that, under
these circumstances, the public interests underlying FCA enforcement by private citi-
zens did not outweigh the public interest in encouraging settlement of private disputes.

A qui tam action survives the relator’s death 
and relator’s estate can proceed with the case

In U.S. ex rel. Semtner v. Medical Consultants, Inc. et al., 1997 WL 82094 (W.D. Okla.
Feb. 24, 1997), the court ruled that a qui tam action survives the relator’s death, and a
personal representative of the relator’s estate can proceed with the case. Finding that
under the traditional survivorship tests the relator’s claims were neither “penal” nor
“remedial,” the court held that “the only rational characterization of the relator’s claims
must be derived from the underlying claim of the government.” Since the remedial
nature of the Government’s claim was not contested, the court found that the relator’s
claims survive her death and a representative may be substituted.

Relator cannot intervene in related action where relator’s interests 
are adequately represented by the Government

In Ced a rs - Sinai Medical Cen ter et al. v. Sh a l a l a, 1997 WL 559486 (9th Ci r. S ept .1 0 , 1 9 9 7 ),
the 9th Ci rcuit ru l ed that a rel a tor was properly den i ed the opportu n i ty to intervene in and
m ove to dismiss a decl a ra tory ju d gm ent acti on bro u ght by hospitals who were also defen-
dants in the rel a tor ’s qui tam acti on . The hospitals preva i l ed at the distri ct co u rt level in
t h eir ch a ll en ge of Med i c a re’s policy rega rding non p aym ent for inve s ti ga ti onal med i c a l
devi ce s . The appell a te co u rt affirm ed the distri ct co u rt’s denial of the rel a tor ’s moti on to
i n tervene because the rel a tor ’s interests were adequ a tely repre s en ted by the Govern m en t .
However, the 9th Ci rcuit indicated that even if the hospitals su cceeded in having the
Med i c a re rule decl a red inva l i d , that would not be a defense to the qui tam acti on .

G OVERNMENT’S RIGHTS AND LIMITAT I O N S

Government has right to object to settlement in qui tam action

In a qui tam suit in which the Government objected to the breadth of the release lan-
guage of the settlement reached by the relator and the defendants, the 5th Circuit held

35
TAF Quarterly Review Vol. 12 • January 1998



that FCA § 3730(b)(1) expressly grants the Government an absolute veto power over
settlements in qui tam actions. Differing from the 9th Circuit,the 5th Circuit in Bortner
on behalf of U.S. v. Philips Electronics North America Corp. et al. v. U.S., 117 F.3d 154
(5th Cir. June 30, 1997), ruled that the Government may exercise its right to object even
if it has not intervened in the action. As such, the appellate court vacated the $1 mil-
lion settlement order and remanded the case to the district court.

Relator cannot compel Government to conduct 
“diligent” investigation of qui tam case

In U.S. ex rel. Baggan v. DME Corporation, 1997 WL 305262 (D.D.C. May 27,1997), the
court ruled that the Justice Department’s investigation of a qui tam case is not a minis-
terial act that the Attorney General has a duty to perform in a specific way. Mandamus,
therefore, does not lie against the Attorney General to compel a “diligent” investigation
of a qui tam case during the seal period.

DOJ attorneys not exempt from professional responsibility rules 
regarding ex parte contacts

In U.S. ex rel. O’Keefe v. McDonnell Douglas Corp., 961 F. Supp. 1288 (E.D. Mo. Mar. 10,
1997), a Missouri district court rebuffed Justice Department attempts to exempt its
attorneys from Missouri’s rules of professional responsibility regarding ex parte con-
tacts, labeling “disappointing” and “alarming” the Department’s arguments that the
state’s ethical rules were superseded by DOJ regulations. The issue arose in the context
of a qui tam case in which the Government intervened and sought information about
mischarging from current and former employees of the defendant. While holding that
the state’s rules of professional responsibility applied, the court held that DOJ can make
ex parte contacts with current employees who are merely “fact witnesses.” The court
also found that the rules permit ex parte contacts with unrepresented former employ-
ees, but ordered DOJ to make information obtained from such contacts available to the
defendant, subject to work product limitations.

S TATE ENTITIES AS FCA DEFENDANTS/ELEVENTH A M E N D M E N T

In 1997, the issue of whether states and state entities may be sued under the False
Claims Act received increased attention. While most courts have held that states may
be FCA defendants and a number of state entities have paid substantial settlements to
the Government, this past July a Minnesota district court held that the Act does not
apply to states (see Zissler below). Earlier in the year, the 4th Circuit reaffirmed its pre-
vious ruling that states do not have 11th Amendment immunity against qui tam suits
(see Berge below). In 1998, three additional circuit courts (2nd, 5th, 8th) are expected
to address the issue of state entities as FCA defendants.
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States do not have 11th Amendment immunity against qui tam suits

In U.S. ex rel. Berge v. The Board of Trustees of the University of Alabama et al., 104 F.3d
1453 (4th Cir. Jan. 22, 1997), a qui tam suit brought by a former graduate student
against a state university and university medical researchers and professors, the 4th
Circuit ruled that states do not have 11th Amendment sovereign immunity against False
Claims Act suits. Defendants and various amici argued that, in light of the Supreme
Court decision in Seminole Tribe v. Florida, 116 S. Ct. 1114 (1996), states are protected
from qui tam suits by the 11th Amendment. However, the appellate court ruled that,
since the Government is the real party in interest even when it declines to intervene in
the qui tam action, 11th Amendment immunity is a “non-issue.” (Copies of the amicus
brief submitted by TAF in this case are available upon request.)

FCA does not apply to states as defendants because Congress has 
not clearly stated such in the FCA’s language

In a surprising ruling in U.S. ex rel. Zissler v. Regents of the University of Minnesota,
Memorandum Opinion and Order, 3-95-168/RHK/FLN (D. Minn. Jul. 23, 1997), the
court held that the FCA does not apply to states as defendants because Congress has not
clearly stated such in the FCA’s language. Invoking the “plain statement rule,” the court
dismissed the Government’s and the relator’s FCA counts against the state university.
The case against the University of Minnesota — involving alleged NIH grant fraud,
improper sale of unapproved drugs, and Medicare kickback violations — is now on
appeal to the 8th Circuit. (Copies of the amicus brief submitted by TAF in this case are
available upon request.)

State institutions are not immune from either qui tam suits 
or suits under § 3730(h)

In U.S. ex rel. Foulds v. Texas Tech University, 1997 WL 631729 (N.D. Tex. Oct. 3, 1997),
the court held that state institutions are not immune from either qui tam suits or suits
under the § 3730(h) anti-retaliation provision. According to the court, the 11th
Amendment does not apply to qui tam cases because the Government is the real party
in interest. It also does not apply to suits under § 3730(h) because it would be the
Government that would suffer the greatest harm if recourse under the anti-retaliation
provision were eviscerated. The Texas district court further concluded that a state insti-
tution is a “person” under the Act and, therefore, may be named as a defendant.

FILING AND SEAL PRO C E D U R E S

Continued seal of qui tam case denied where DOJ failed to show good cause

In a qui tam case under seal for more than 19 months, a California district court denied
further extension of the seal period because the Justice Department failed to show “a
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single cogent reason” to maintain the seal. In U.S. ex rel. Costa and Thornburg v. Baker
& Taylor, Inc. et al., 1997 WL 97325 (N.D. Cal. Jan. 16, 1997), the court highlighted the
FCA’s legislative history and stated that the “good cause” requirement for seal extensions
“is a substantive one, which the government can only satisfy by stating a convincing
rationale for continuing the seal.” In this case, the court found that the Government
had “utterly failed to meet that burden.”

AT TO R N E YS’ FEES/SETTLEMENT PRO C E E D S

Government has right to share of settlement funds labeled legal fees 
which were actually proceeds of the qui tam action

In U.S. ex rel. Gibeault et al. v. Texas Instruments Corp. et al., 104 F.3d 276 (9th Cir. Jan.
3, 1997), the 9th Circuit upheld a district court finding that certain settlement funds
that had been labeled as legal fees by the parties instead represented proceeds of the qui
tam action, a share of which therefore belonged to the Government. The appellate
court ruled that the relators’ law firm was liable for the Government’s share, even
though the firm had transferred the funds at issue to its clients.

SECTION 3 7 3 0 ( h) RETA L I ATION CLAIMS

Failure to promote can constitute constructive discharge

In Neal v. Honeywell, Inc. et al., 958 F. Supp. 345 (N.D. Ill. Feb. 3, 1997), an Illinois dis-
trict court reconsidered its earlier decision and ruled that the plaintiff could pursue her
claim for constructive discharge under FCA § 3730(h). In an earlier decision, the court
had ruled that the plaintiff could not pursue the constructive discharge claim because
the defendant had offered her reasonable lateral employment opportunities which she
chose to decline. On reconsideration, Neal presented evidence that she had a reason-
able expectation of receiving a promotion at the time of the lateral offers. While
Honeywell argued that the failure to promote cannot form the basis of a constructive
discharge claim, the court disagreed. Referencing Title VII cases,the court held that the
failure to promote, accompanied by the aggravating circumstances Neal had presented
(harassment and threats), can support a constructive discharge claim.

Employee need not have filed or contemplated FCA suit for § 3730(h) to apply

In U.S. ex rel. Dorsey v. Dr. Warren E. Smith Community Mental Health/Mental
Retardation and Substance Abuse Centers, 1997 WL 381761 (E.D. Pa. June 25, 1997),
the court rejected the defendant’s suggestion that, in order for §3730(h) to apply, an
employee who is fired must have filed suit or at least known of the FCA and contem-
plated suing under it. “That reasoning is inconsistent with and would undermine the
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purpose of that provision,” the court stated. The Pennsylvania district court agreed
with other courts that have found that one need not have actually filed a qui tam action
to have been engaged in protected activity. “Rather, as long as litigation was a ‘distinct
possibility’ internal complaints suffice.”

Bringing fraud to attention of supervisors and pointing out
news article on qui tam case involving similar fraud 
were protected activities and put employer on notice

While in U.S. ex rel. McKenzie v. Bellsouth Telecommunications, 123 F.3d 935 (6th Cir.
Aug. 26, 1997), the 6th Circuit dismissed the relator’s qui tam action as barred by
§ 3730(e)(4), it reversed the district court’s dismissal of the relator’s § 3730(h) claim.
According to the court, the plaintiff had to show only that she had engaged in a pro-
tected activity and her employer knew about it. The court found that her bringing the
alleged fraud to the attention of her supervisors and showing them a newspaper article
describing a qui tam action in Florida involving similar allegations of fraud were pro-
tected activities under the Act. It further concluded that her showing her supervisor the
newspaper article was relevant to the requirement that the employer be on notice that
the employee was contemplating a qui tam action against it.

Hospital that granted staff privileges to physician plaintiff was not his
“employer”and therefore not covered by § 3730(h)

In Latham v. Navapache Healthcare Association et al., Order, CIV 96-2547-PHX-EHC
(D. Ariz. Sept. 29, 1997), an Arizona district court ruled that a hospital defendant was
not the plaintiff ’s “employer” and thus could not be held liable under § 3730(h).
Section 3730(h) states: “Any employee who is discharged . . . harassed, or in any other
manner discriminated against in the terms of conditions of employment by his or her
employer . . . shall be entitled to all relief necessary to make the employee whole.” While
the FCA does not define the terms “employer” or “employee,” the Supreme Court has
held that these terms “describe the conventional master-servant relationship as under-
stood by common law agency doctrine.” Accordingly, the court relied on the following
in finding that Navapache was not Latham’s employer: Latham did not allege that
Navapache ever paid him any compensation, had any direct control over his actions, or
entered into any employment contract for his services; in fact, Navapache’s only affilia-
tion with Latham was that it granted him temporary staff privileges so that he could use
the hospital’s facilities; and Arizona courts have held that a hospital is not an employer
merely because it has granted medical staff privileges.
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Top 1997 Qui Tam Recoveri e s
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SmithKline 
Beecham Clinical
Laboratories, Inc.

ED PA

False billing of Medicare,
Medicaid,CHAMPUS,and
FEHBP for additional tests
not needed or ordered,
tests not performed, code
jamming, and kickbacks

$325 million Robert Merena, Charles
Robinson,Jr.,and Glenn
Grossenbacher

(shares not decided)
Kevin Spe a r, Jack Dowden ,
and Berkel ey Com mu n i ty
L aw Cen ter 

$1.9 mill i on (propo s ed 
settlement)

New York University
Medical Center

SD NY

Su bm i t ting false inform a-
ti on in con n ecti on wi t h
i n d i rect costs assoc i a ted wi t h
federa lly spon s ored re s e a rch
grants and con tract s

$15.5 million Emmanuel Roco
$1.56 million

Tel edy n e , In c . , All egh eny
Tel edyne In corpora ted ,
Tel edyne In du s tri e s , In c . ,
Tel edyne Electron i c Sys-
tem s , In c . , and Tel edy n e
Sys tems Com p a ny, In c .

CD CA

Cross-charging work done
for commercial customers
resulting in inflated prices
for military systems, failure
to perform required tests

$13.95 million Robert Giardini
(share not decided)

OrNda Healthcorp

CD CA      

Fraudulent Medicare
claims by hospitals through
improper contracts and
kickbacks

$12.65 million James Montagano
$2.34 million

American Eurocopter
Corporation, Eurocopter
International, and
Eurocopter France

ED VA

Overcharges and illegal
commissions in connection
with foreign sale of
helicopters

$10 million Jeffrey Tribble, J. Wayne
Trimmer, and James
Buffington,Jr.

$2.4 million

EmCare Inc.

WD OK

Upcoding of Medicare,
Medicaid, CHAMPUS, and
FEHBP claims for emer-
gency physician services

$7.75 million Estate of Theresa Semtner
$1.5 million

SPECO Corporation

SD OH

Manufacturing faulty
transmission parts for
Army helicopters resulting
in flight failures

$7.2 million Brett Roby
23 percent (defendant in
bankruptcy)

Blue Shield of Ca l i forn i a

ND CA

False claims by Medicare
contractor, altering docu-
ments and obstructing
HCFA audits

$12 million Weldon Dodson
$2.16 million

COMPANY ALLEGATIONS GOVERNMENT RELATOR

U.S. DISTRICT COURT RECOVERY SHARE



Qui Tam S t a ti s ti c s
(as reported by DOJ in October 1997)

Total Recoveries Near $2 Billion, Filings and Returns Hit Record Levels in FY ‘97

Total qui tam recoveries exceed $1.83 billion, with over 2,000 qui tam cases filed since
the False Claims Act was amended in 1986. In fiscal year 1997 alone, a record 530
cases were filed and over $625 million was returned to the U.S. Treasury.

FY 1987: 33 cases FY 1993: 131 cases
FY 1988: 60 cases FY 1994: 221 cases
FY 1989: 95 cases FY 1995: 279 cases
FY 1990: 82 cases FY 1996: 363 cases
FY 1991: 90 cases FY 1997: 530 cases
FY 1992: 119 cases

Qui tam recoveries in cases pursued by DOJ:

FY 1988: $355,000 FY 1993: $173 million
FY 1989: $15 million FY 1994: $379 million
FY 1990: $40 million FY 1995: $244 million
FY 1991: $72 million FY 1996: $127 million
FY 1992: $134 million FY 1997: $625 million

DOJ has intervened in or otherwise pursued 267 cases and declined 1,009. The
remainder are under investigation.*

Thirty-one million dollars has been recovered in cases declined by DOJ. The average
recovery in all qui tam cases where there has been a recovery is $7.2 million, with
$1.005 million as the average relator’s award and $183,000 as the median relator’s
award. Relators’ awards when DOJ intervened in or otherwise pursued the action,
where shares have been determined, total $244 million (an average of 16% of recov-
ery). Relators’ awards in declined cases total $8.9 million (an average of 29%).

Health Care Fraud Accounts for Majority of New Cases

The percentage of qui tam cases involving HHS as the client agency is as follows:

FY 1987: 12% FY 1995: 34%
FY 1988-92: 15%  each year   FY 1996: 56%
FY 1993: 30% FY 1997: 54%
FY 1994: 36%
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* According to DOJ, these figures are not current and depend on reporting from the U.S. Attorneys’ Offices.
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Call for Experts and Investigators
• In response to inquiries, TAF is working

to compile a list of experts and investiga-
tors across an array of substantive areas.
Please contact our Legal Resources
Attorney, Amy Wilken, with any sugges-
tions you may have.

Qui Tam Practitioner Guide
• The TAF Qui Tam Practitioner Guide:

Evaluating and Filing a Case, prepared by
Staff Attorney Gary W. Thompson, can
be obtained at no charge by contacting
TAF by phone, fax, or mail. This “how
to” manual includes sections on evaluat-
ing the merits and viability of a case, pre-
filing and practical considerations,and
preparing and filing the complaint.

TAF on the Internet
• TAF’s Internet presence, designed to edu-

cate the public and legal community
about the False Claims Act and qui tam,
has expanded to highlight the growing
health care trend and other major devel-
opments in the field. TAF’s site is located
at http://www.taf.org.

Previous Publications
• Back issues of the Quarterly Review,

including the “1996 Year In Review,” are
available in hard copy as well as on TAF’s
Internet site.

Quarterly Review Submissions
• TAF seeks submissions for future issues

of the Quarterly Review (e.g., opinion
pieces, legal analysis, practice tips). To
discuss a potential article, please contact
Associate Director Alan Shusterman.

FCA Reports and Video
• To mark the annivers a ry of the 1986

Am en d m en t s , TAF has ava i l a ble a va ri ety
of re s o u rces including a Tenth An n ivers a ry
Report , an As s e s s m ent of E con om i c
Im p act , and an edu c a ti onal vi deo high-
l i gh ting the ef fectiveness of the Act . Th e s e
m a terials are ava i l a ble at no ch a r ge .

Qui Tam Attorney Network
• TAF is continuing to build and facilitate

an information network for qui tam
attorneys. For an Attorney Network
Application or a description of activities,
please contact TAF. Be sure to ask about
TAFNET, our new electronic mail system
for Attorney Network members.

Amicus Program
• To advance the goals of the FCA, TAF

files amicus briefs on significant legal and
policy issues in cases throughout the
country. If you would like to discuss a
potential amicus submission, please con-
tact TAF Senior Staff Attorney Priscilla
Budeiri. Copies of TAF’s amicus briefs
are available upon request.

TAF Library
• TA F ’s FCA libra ry is open to the publ i c , by

a ppoi n tm en t , du ring regular bu s i n e s s
h o u rs . To sch edule a visit or to inqu i re
a bo ut TA F ’s re s o u rce s , please con t act Lega l
Re s o u rces At torn ey Amy Wi l ken .
Su bm i s s i ons of case materials su ch as com-
p l a i n t s ,d i s cl o su re statem en t s , bri efs ,a n d
s et t l em ent agreem ents are apprec i a ted .
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