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Public Disclosure Bar and
Original Source Exception

U.S. ex rel. Grayson et al. v. Advanced
Management Technology et al., 221 F.3d
580 (4th Cir. Aug. 3, 2000)

The 4th Circuit ruled that an “administrative
hearing,” one of § 3730(e)(4)(A)’s enumerated
means of public disclosure, encompasses an
unsealed administrative complaint which is pub-
licly available upon request to the federal agency.
In affirming the lower court’s dismissal of the qui
tam suit for lack of subject matter jurisdiction,
the court also ruled that the attorney relators are
not original sources because they verified infor-
mation provided by others or because of their
status as government contracting experts.

In May 1998, the Federal Aviation Administra-
tion awarded a government contract to
Advanced Management Technology, Inc.
(AMTI). Two unsuccessful bidders protested
the award, claiming that AMTI had misrepre-
sented an intended subcontractor, which consti-
tuted an impermissible “bait and switch.” The
protest was sustained, and the FAA ordered the
contract procurement reopened, but allowed
AMTI’s contract to remain in effect pending
completion of the recompetition. The FAA con-
cluded that AMTI did not act with intent to
defraud, and was allowed to recompete for the
contract.

The relators in this case, Alan Grayson and Ira
Hoffman, had provided legal counsel to one of
the protesting contractors. Acting in their per-
sonal capacity, they filed a qui tam suit in
November 1998 alleging that AMTI’s invoices
for work performed under a contract secured
through false statements constituted false

claims. In addition, the relators claimed that
AMTI had falsely certified to using the con-
tractually agreed upon subcontractor. The dis-
trict court dismissed the qui tam suit, conclud-
ing that the FCA’s § 3730(e)(4)(A) public dis-
closure bar deprived the court of subject mat-
ter jurisdiction.

Administrative Complaint Publicly
Disclosed

The court held that an “administrative hear-
ing,” one of § 3730(e)(4)(A)’s enumerated
means of public disclosure, encompasses an
administrative complaint that is not filed
under seal and that is available upon request to
the federal agency. Applying its previously
developed rule that the phrase “based upon,” as
it is used in the public disclosure bar, means
“derived from,” the circuit court determined
that the qui tam complaint was derived from
the administrative complaint previously filed
with the FAA by unsuccessful bidder ISN Corp.
ISN had not been represented by the relators.

Attorney Relators Are Not Original
Sources 

Stating that “Grayson and Hoffman, acting as
attorneys for Camber Corporation, at best ver-
ified ISN’s information,” the court ruled that
the relators are not original sources capable of
overcoming the public disclosure bar. According
to the court, their personal verification of infor-
mation provided by others is insufficient to find
their knowledge “direct” and “independent,” as
required by § 3730(e)(4)(B) of the statute and
defined by the courts. The court rejected the
relators’ assertion that they are original sources
due to their specialized experience as govern-
ment contract lawyers.
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U.S. ex rel. Hansen v. Cargill, Inc. et al.,
107 F. Supp.2d 1177 (N.D.Cal. July 24,
2000)

A California district court held that the relator
did not satisfy the “direct knowledge” require-
ment to be an original source where he had
obtained his information from publicly avail-
able state audits and reports. The court there-
fore dismissed the qui tam action where it
found that the allegations had been publicly
disclosed by the news media, even though the
relator had been the source of that disclosure.
The court also ruled that “administrative
hearing,” as used in § 3730(e)(4)(A), does not
include state agency actions.

In 1990, John Hansen founded and became the
Executive Director of a non-profit California
corporation called Integrity in Natural
Resources, established with the purpose of pro-
moting the integrity of information in the nat-
ural resources arena. Around that same time,
Shell Oil Company agreed by consent decree to
settle local, state, and federal claims against it
arising out of an oil spill in Martinez, California.
The settlement established the Shell Oil
Litigation Settlement Trustee Committee, the
purpose of which was to spend the $10.8 million
paid in settlement of the litigation for environ-
mental preservation.

In 1994, the Trustee Committee agreed to pur-
chase approximately 10,000 acres in the San
Francisco North Bay area known as the Napa
Salt Marshes for $10 million based on an
appraisal of the land’s “public interest,” and not
fair market, value. The appraisal determined
the public interest value based on an expected
“highest and best use” of the land, in this case
the land’s possible use for environmental con-
servation and preservation. In 1998, Hansen
filed a qui tam suit pursuant to the Federal and
California False Claims Acts against Cargill,
Inc. and its appraisers alleging that the defen-
dants had defrauded the United States and

California by submitting a fraudulent $34 mil-
lion public interest value appraisal of the Salt
Marshes which induced the governments to
believe $10 million was a fair deal on the sale.
Hansen asserted that the Napa Salt Marshes
actually had a negative value because of the
environmental clean-up that would be neces-
sary. The complaint also alleged that Cargill
knew the appraisal was fraudulent because a
contemporaneous appraisal and planned sale
of the Cargill New Chicago Marsh Flats was
rejected by California where Cargill used pub-
lic interest value to appraise that property.

Neither the United States nor California inter-
vened in the lawsuit. The defendants moved to
dismiss the action, asserting that the FCA’s
public disclosure bar deprived the court of
subject matter jurisdiction.

Media Broadcast Need Not Mention
Fraud to Be Public Disclosure

Two years prior to the filing of the qui tam suit,
a local television station aired a news story enti-
tled “Getting Soaked” about Cargill’s sales to the
state, including its sale of the Napa Salt Marshes.
The story mentioned Hansen’s name, described
the state’s rejection of Cargill’s New Chicago
Marsh property appraisal, and criticized the
state for paying too much after not conducting
its own appraisal of the Napa Salt Marshes
property. The story also alleged that the state
was involved in “sweetheart” deals with Cargill.
The court ruled that this story constituted a
public disclosure of Hansen’s allegations,
despite Hansen’s arguments that the story did
not use the word “fraud” or state that the
appraisal was overvalued because it claimed
environmental conservation as the highest and
best use for the land, two allegations included in
Hansen’s complaint.

The court did rule, however, that Hansen’s 1995
filing of a complaint with the California Office of
Real Estate Appraisers (OREA) did not consti-
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tute a public disclosure within the meaning of
the FCA because § 3730(e)(4)(A)’s enumerated
means of disclosure do not include non-federal
agency actions. Likewise, the California statute
does not bar jurisdiction for disclosures in an
investigation by an administrative agency like
the OREA. The district court also held that the
Trustee Committee’s record and the appraisal
were not publicly disclosed within the meaning
of the statute.

Hansen asserted that certain key details of the
fraud were never publicly disclosed, including
his allegations that: 1) the transaction was
accomplished as a back room deal without the
normal process of review or the required
appraisal from the state; 2) an independent
appraisal commissioned by Hansen determined
the property to be essentially worthless; and, 3) it
was unlawful for the appraisers to use the public
interest value. The court held that the addition-
al facts added nothing material to what was
already disclosed.

“Based Upon” Means “Substantially
Similar To”

Applying the 9th Circuit rule that an FCA com-
plaint is “based upon” publicly disclosed allega-
tions or transactions if it is “substantially simi-
lar” to those allegations, the court found that
Hansen had based his complaint upon the pub-
lic disclosures. In addition, the court cited to
United States v. Alcan Electrical and
Engineering, Inc., 197 F.3d 1014 (9th Cir. 1999),
which held that a qui tam complaint filed after
allegations have been publicly disclosed “is, by
definition, ‘based upon’ the publicly disclosed
information, even if the plaintiff made the dis-
closure.” The court therefore turned to decid-
ing whether Hansen could be an original source
as defined by § 3730(e)(4)(B).

Only Firsthand Knowledge is “Direct”

In the 9th Circuit, an original source not only

must have “direct and independent knowledge,”
as required by the statute, but also must be at
least an indirect source of the public disclosure.
The court ruled that Hansen satisfied the “inde-
pendent knowledge” prong of the original
source analysis because “a relator’s information
is independently obtained when it is acquired
prior to the public disclosure of the allegations”
and Hansen was responsible for the public dis-
closure of the allegations in the KGO story. The
court found, however, that Hansen could not
satisfy the “direct knowledge” requirement
because “he was not a percipient witness to any
of the alleged facts upon which his allegations
are based.” According to the court, Hansen did
not have firsthand knowledge of the facts upon
which his allegations were based because he had
not watched the transactions unfold, but rather
had relied almost entirely on information
obtained from California Public Records Act
requests and other publicly available state
audits and reports. According to the court,
Hansen only satisfied the direct knowledge
requirement through firsthand knowledge of
his own appraisal, and this did not suffice to
make him an original source.

U.S. ex rel. Coleman v. State of Indiana
et al., 2000 WL 1357791 (S.D.Ind. Sept.
19, 2000)

An Indiana district court ruled that the
statute’s § 3730(e)(4)(A) reference to “crimi-
nal, civil, or administrative hearing” includes
state administrative proceedings and filings.
The court dismissed the qui tam suit for lack
of subject matter jurisdiction where the rela-
tor was held to have derived his complaint in
large part from publicly disclosed state admin-
istrative proceedings and where his personal
experience bidding for the contracts at issue
did not qualify him to be a § 3730(e)(4)(B)
original source.

From 1978 to 1992, Garry Coleman’s company
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Beowulf Enterprises contracted with the Central
Indiana Council on Aging (CICOA) to provide
case management in the agency’s provision of
homemaker services to the elderly. In 1992,
Coleman filed an administrative complaint with
the Indiana Family and Social Services
Administration (FSSA) alleging that CICOA
was failing to comply with the requirements of
the Federal Older Americans Act in the provi-
sion of case management services. That same
year, CICOA rejected Coleman’s new bid on
behalf of Beowulf to provide those services.

During the same time period, the Indiana
Department of Human Services (DHS)
announced that case management services
would be provided only by local Area Agencies
on Aging in each jurisdiction. Pursuant to the
Older Americans Act, however, the local agen-
cies were required to obtain a waiver from the
United States Administration on Aging (AoA)
in order to provide the services directly rather
than allowing public bids. Indiana’s DHS deter-
mined that the waiver requirement applied to
every service except case management. In
accordance with the Older Americans Act, DHS
submitted to the AoA a State Plan for Aging
Services and the AoA approved the Plan.

In 1993, Coleman complained to state official
Geneva Shedd that the Indiana agencies were
violating the Older Americans Act by refusing
to make case management contracts available
for public bid. In addition, Coleman’s brother-
in-law Alan Updike, also a service provider,
submitted a formal complaint to the
Administrative Rules Oversight Committee
(AROC) of the Indiana General Assembly. On
December 20, 1993, Beowulf filed an action in
state court containing similar allegations.
Coleman also submitted a complaint to the
Indiana State Board of Accounts. In August
1994, AROC held a meeting to discuss Updike’s
complaint.

In August 1995, the Federal AoA approved the

Indiana State Plan on Aging for the years 1996
through 2000, which continued the provision of
case management services by direct manage-
ment and not through publicly bid contracts.
On May 17, 1996, Coleman filed a qui tam action
against the state of Indiana, FSSA, all 16 Area
Agencies on Aging, and Geneva Shedd in both
her official and personal capacities alleging vio-
lations of the Older Americans Act for, among
other things, failing to publicly bid the contracts
as required by the OAA and for falsely certifying
compliance with the OAA. The defendants
moved for summary judgment, challenging the
court’s subject matter jurisdiction under the 
§ 3730(e)(4) public disclosure bar.

Claims against State Dismissed Pursuant
to Stevens

Citing to the Supreme Court’s recent decision
in Vermont Agency of Natural Resources v.
United States ex rel. Stevens, 120 S.Ct. 1858
(May 22, 2000), 19 TAF QR 1 (July 2000), the
court dismissed all of the claims against the
state of Indiana, its agencies, and Geneva
Shedd in her official capacity. Only the claims
against Geneva Shedd in her personal capacity
remained.

State Administrative Actions are Public
Disclosures Within Meaning of FCA

Stating that § 3730(e)(4)(A)’s reference to
“criminal, civil, or administrative hearing”
includes state administrative proceedings and
state court actions, the court ruled that
Coleman’s allegations were publicly disclosed
via state administrative proceedings prior to
the filing of his qui tam complaint. The state
administrative proceedings included the com-
plaint filed by Updike with the AROC and sub-
sequent related meetings, Beowulf ’s complaint
to the FSSA in 1992, and Coleman’s complaint
to the State Board of Accounts. In addition,
pursuant to United States v. Bank of
Farmington, 166 F.3d 853 (7th Cir. 1999),
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16 TAF QR 5 (Apr. 1999), the court held that
the Indiana DHS submission of the State Plans
to the Federal AoA constituted a public disclo-
sure of that information. In Bank of
Farmington, the 7th Circuit held that “[d]isclo-
sure to the public official responsible for the
claim effectuates the purpose of disclosure to
the public at large….” Finally, the court deter-
mined that AoA’s approvals of Indiana’s State
Plans were publicly disclosed “administrative
reports” within the meaning of the Act.

“Based Upon” Means “Derived From” In
Any Part

The court reviewed the 7th Circuit rule that,
pursuant to § 3730(e)(4)(A), a relator’s com-
plaint is “based upon” public disclosures where
the complaint is “derived from” those disclo-
sures. The court noted, however, that the 7th
Circuit has never addressed whether the juris-
dictional bar applies to qui tam actions based in
any part as opposed to those entirely based
upon publicly disclosed information. Citing to
authority holding that the bar applies to com-
plaints derived “in any part” from public disclo-
sures, the court determined that Coleman’s
complaint fell into that category and that it was
derived in large part from information that was
already in the public domain. The court found
that Coleman’s claims were based only in small
part on his personal experience in attempting to
bid on the case management contracts.

Relator Not Original Source

Ruling that Coleman did not establish his
knowledge as “direct and independent” as
required by § 3730(e)(4)(B), the court held
that Coleman did not qualify as an original
source. Coleman’s experience of submitting
bids for his company to provide case manage-
ment services and being told in response that
case management was not up for bid did not
suffice to make him an original source.

Relator’s Share/Public Disclosure
Bar

U.S. ex rel. Merena v. SmithKline
Beecham Corporation et al., 2000 WL
1231435 (E.D.Pa. Aug. 3, 2000)

In ongoing relator’s share litigation, a
Pennsylvania district court reduced a previous-
ly awarded $52 million dollar relator’s share.
While ruling that the first-to-file relator was an
original source, the court awarded only a 10 per-
cent relator’s share upon finding that the relator
had based his complaint “primarily” upon pub-
lic disclosures and that he had not been the
source of those disclosures. Moreover, pursuant
to the § 3730(b)(5) first-to-file bar, the court
barred the later-filing relators from receiving
any share of the proceeds.

This relator’s share litigation arises out of a
multi-claim qui tam suit against SmithKline
Beecham Clinical Laboratories which resulted
in a $325 million settlement in 1996. The settle-
ment resolved allegations that SmithKline had
engaged in a variety of schemes to defraud fed-
erally and state funded health care programs.
One allegation involved the “automated chem-
istry” scheme, in which SmithKline was alleged
to have added tests to automated chemistry pro-
files and then improperly unbundled those tests
to increase reimbursement.

In  1998, the district court awarded the relators a
nearly $52 million relator’s share. At that time,
the district court denied the Government’s
motion to dismiss the relators’ automated chem-
istry claims pursuant to the § 3730(e)(4)(A)
public disclosure bar. The district court rejected
the Government’s argument that the court
lacked subject matter jurisdiction over those
claims — to which $241,281,206 of the total set-
tlement, including interest, was allocated — and
therefore had no authority to grant the relators a
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share of those proceeds. The court held that the
Government’s intervention in the case mooted
the public disclosure issue, and observed that the
Government had never sought prior to the set-
tlement to have those claims dismissed. The dis-
trict court also held that the False Claims Act did
not contemplate a claim-by-claim analysis in
order to determine the relator’s share, but rather
spoke of suits in their entirety.

In February 2000, the 3rd Circuit reversed the
district court’s decision, ruling that the rela-
tor’s share must be determined on a per-claim
basis, and that a relator is entitled to no share
of claims subject to dismissal under the public
disclosure bar. Holding that the relators had
based their automated chemistry claims on
public disclosures, the 3rd Circuit remanded
the case for a determination of whether the
relators qualify as “original sources” of those
claims and thus whether they are entitled to
any relator’s share of those proceeds.

“Based Upon” Means “Substantially
Similar To”

While the 3rd Circuit had already determined
that the relators’ complaints were “based upon”
public disclosures, and therefore that the relators
must qualify as original sources to receive a share
of the settlement proceeds, the district court
reviewed relevant aspects of the “based upon”
analysis. In the 3rd Circuit, and most others that
have considered the issue, “based upon” means
“substantially similar to.” Under this interpreta-
tion, where there has been any public disclosure
as that is defined by the Act, even where the rela-
tor has not derived his complaint in any part
from that disclosure, the complaint is considered
to be “based upon” the disclosure and the relator
must qualify as an original source. In particular,
the court referred to U.S. ex rel. Mistick v.
Housing Authority of the City of Pittsburgh, 186
F.3d 376 (3rd Cir. 1999), in which the 3rd Circuit
held that “a qui tam action is ‘based upon’ a qual-
ifying disclosure if the disclosure sets out either

the allegations advanced in the qui tam action or
all of the essential elements of the qui tam
action’s claims.”

Court Does Not Impose Extra-Textual
Requirement on Original Source
Provision

Section 3730(e)(4)(B) of the statute provides:

[O]riginal source means an individual who has
direct and independent knowledge of the
information on which the allegations are based
and has voluntarily provided the information
to the Government before filing an action
under this section which is based on the infor-
mation.

On remand, the Government argued that only a
relator who had made a voluntary disclosure to
the Government prior to any public disclosure of
the information on which the action is based
could qualify as an original source. The court
summarily rejected this argument, noting that the
plain words of the statute do not make such a
requirement, and stating: “Had the statute
intended an additional requirement that the vol-
untary disclosure occur before there is any public
disclosure, the statute could easily have so stated
quite plainly and simply.” After reviewing the
appellate cases relied upon by Government which
added this or other extra-textual requirements to
the original source provision, the court stated fur-
ther: “Where … a statute is specific, it seems to
me that the interpretation of the statute should be
judged on what the statute states, not what some
jurists think the statute ought to have said.”

Later-Filing Relators Dismissed
Pursuant to § 3730(b)(5)

Relator Merena was the undisputed first-to-file
relator. The court ruled that the statute’s 
§ 3730(b)(5) first-to-file provision barred
later-filing relators Grossenbacher and
Robinson from receiving any share of the pro-
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ceeds. While the 3rd Circuit had never direct-
ly addressed this issue, the district court found
the circuit court’s holding on the effect of the
public disclosure bar to be analogous with
regard to § 3730(b)(5). According to the court,
if relators are precluded from receiving a share
for those claims dismissed pursuant to the
public disclosure bar, relators likewise may not
receive any share for claims dismissed under
the first-to-file bar.

Relator’s Share Reduced in Part

After ruling that Merena qualified as an original
source, the court examined § 3730(d)(1) to
determine whether his share should fall into the
15 to 25 or zero to ten percent range. Where the
Government intervenes, § 3730(d)(1) provides
for a 15 to 25 percent relator’s share. However,
where the action “is one which the court finds
to be based primarily on disclosures of specific
information …,” the relator only is entitled to a
zero to ten percent share.

The 3rd Circuit had held that § 3730(d)(1),
taken in conjunction with § 3730(e)(4), pro-
vides for three categories of recovery. Where
the Government has intervened, 15 to 25 per-
cent should be awarded to relators in any of the
following three categories:
1. A relator brings an action that is not based on

publicly disclosed information;
2. A relator who qualifies as an “original source”

brings an action that is “based upon” but not
“primarily based” upon publicly disclosed
information; or,

3. A relator who qualifies as an “original source”
brings an action that is “primarily based”
upon publicly disclosed information but the
relator provided that information.

While stating that, in reality, Merena had clear-
ly based his complaint upon his personal
knowledge, and not on any public disclosures,
the court acknowledged that he had not been
the source of any of the public disclosures.

Therefore, Merena could qualify for the 15 to
25 percent range of recovery only if he quali-
fied for the second of the three categories.

While praising Merena for his contributions,
however, the court ruled that he could not be
included in the second category because the
Government had started a broad range investiga-
tion of national medical testing laboratories,
including SmithKline, prior to the filing of his qui
tam suit. Relying on the definition of “based
upon” established by Mistick, the court deter-
mined that Merena’s automated chemistry claims
were primarily based upon the disclosures, only
entitling him to a relator’s share in the zero to ten
percent range. Stating, however, that “it is diffi-
cult to conceive of any case where an ‘original
source’ who is entitled to no more than ten per-
cent of the proceeds, could have been of greater
help,” the court awarded to Merena the full ten
percent share. Moreover, pursuant to the 3rd
Circuit’s mandate to decide the relator’s share on
a per-claim basis, the court increased its earlier
award of 17 percent, instead awarding Merena a
20 percent share on the six remaining non-auto-
mated chemistry claims.

FCA Liability/Materiality

U.S. v. Job Resources for the Disabled et
al., 2000 WL 1222205 (N.D.Ill. August
24, 2000)

An Illinois district court ruled that materiality
is an essential element of a False Claims Act
action involving omissions as opposed to affir-
matively false statements. The court granted
the Government’s Motion for Summary
Judgment upon a finding that the defendants’
omissions of information were material to
receipt of payment under the contract.

Defendants (collectively JRD) served as a job
training program which paid employers a wage

7
TAF Quarterly Review Vol. 20 • October 2000



reimbursement for hiring certain employees.
JRD was entitled to reimbursement from the
Mayor’s Office of Employment and Training
(MET), which paid in part using federal funds,
after paying the employers. In violation of its
contract, JRD submitted vouchers for reimburse-
ment to MET before paying the employers. The
Government alleged that JRD’s failure to inform
MET that it had not yet paid the employers con-
stituted a false claim. The district court denied
the Government’s initial Motion for Summary
Judgment on the grounds that a fact issue existed
as to the materiality of JRD’s failure to tell MET
that it was not paying the employers first. The
Government moved for reconsideration.

Materiality an Element of FCA Action
Where False Claims Involve Omissions

The Government argued that materiality is not
an essential element of an FCA action. The dis-
trict court disagreed, holding that materiality is
an element of an FCA action where the under-
lying false claims involve omissions and not
affirmatively false statements. The court based
this distinction on Supreme Court rulings that
required materiality for statutes punishing
fraud, but not for statutes punishing false state-
ments. Finding that the case at hand involved
omissions and not false statements, the court
held that the omissions must be material to
trigger False Claims Act liability.

Omissions Material to Payment Decision

The court further determined that the issue of
materiality is one for it, and not a jury, to
decide. The court ruled that JRD’s omission —
its failure to tell MET that the employers had
not yet been paid — was material because
MET would not have paid if it had known that
JRD was not complying with the terms of the
contract. Here, the court agreed with the
Government’s distinction between materiality,
or whether the information could have played
a role in its decision to pay, and reliance, or
whether the information did in fact play a role.

According to the Government, even if MET did
not rely on the omitted facts, they were still
material. On this finding, the court granted
the Government’s motion.

Relator Intervention

Webster v. United States, 2000 WL
962249 (4th Cir. July 12, 2000)

The 4th Circuit denied a plaintiff ’s motion to
intervene in a False Claims Act suit filed by the
Government which was based upon the facts
underlying the plaintiff ’s previously dismissed
qui tam action. The court ruled that the 
§ 3730(b)(5) first-to-file bar specifically pro-
hibits private party intervention in government
False Claims Act suits. Moreover, the 
§ 3730(c)(5) alternate remedy provision
applies only where the Government resorts to an
alternate remedy in the original qui tam action.

In the course of her employment at the Drug
Enforcement Agency, Diane Webster allegedly
discovered suspicious invoices submitted by
contractor Finance Liaison Group which had
all been approved by David Bowman, a DEA
account manager. In December 1997, Webster
filed a qui tam lawsuit against David Bowman,
Finance Liason Group, and 13 John Doe defen-
dants alleging billing for services not per-
formed. Bowman was alleged to have approved
the DEA’s payment on the false claims. The
Government declined to intervene in the
action. In May 1998, with the Government’s
consent, Webster dismissed the action without
prejudice. At that time, criminal charges and a
civil forfeiture proceeding were pending against
Bowman. Approximately three months after
Webster dismissed the action, the United States
filed its own FCA action against Bowman, FLG,
and others. The Government’s complaint was
based on the same underlying facts as Webster’s
previous suit and contained substantially simi-
lar allegations. Webster then moved to inter-
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vene in the action filed by the United States but
the district court denied the motion.

First-to-File Bar Prohibits Private
Intervention

Section 3730(b)(5) of the False Claims Act pro-
vides:

When a person brings an action under this sub-
section, no person other than the Government
may intervene or bring a related action based
on the facts underlying the pending action.

Webster argued that § 3730(b)(5) prohibits pri-
vate persons from intervening in FCA suits
brought by other private persons, but that it
does not prohibit intervention in a suit brought
by the United States. The 4th Circuit disagreed,
citing to its prior decision in U.S. ex rel. LaCorte
v. Wagner, 185 F.3d 188 (4th Cir. 1999), in which
it held that “the statute plainly and absolutely
prohibits intervention by private parties.”
According to the court, Webster’s interpretation
of that provision would read out of the statute
any bar to private party intervention in a gov-
ernment FCA suit. This would be inconsistent
with Congress’ goal of striking a balance
between encouraging citizens to report fraud
and stifling opportunistic suits. Furthermore,
holding that voluntary dismissal without preju-
dice leaves the situation as though the action
had never been filed, the circuit court rejected
Webster’s argument that § 3730(b)(5) should
not prevent her from intervening because she
was “in essence intervening upon her own orig-
inal complaint” and therefore seeking to resume
participation in her own action.

Alternate Remedy Provision Inapplicable

Webster also asserted that the Act’s 
§ 3730(c)(5) alternate remedy provision
allowed her to intervene, because as the person
initiating the action she should retain her rights
if the Government pursues an alternate remedy.
Webster contended that the Government’s fil-

ing of a new suit was an alternate remedy, and
that she should have the same rights in that suit
as she did in her own. Citing again to LaCorte,
however, the 4th Circuit ruled that Webster
abandoned the rights of an original qui tam
plaintiff at the time she dismissed her suit.

Settlement

U.S. ex rel. Sharma v. University of
Southern California, 2000 WL 914150
(9th Cir. July 10, 2000)

The 9th Circuit affirmed a district court’s
modification of a settlement agreement to
bring it into compliance with False Claims Act
requirements. According to the court, the
clause rendering the agreement null and void
upon modification was not effective where it
was contemplated by the parties that the FCA
would govern the agreement and modification
was required by the Act.

In 1996, Ramesh Sharma brought a qui tam
action against the University of Southern
California alleging that USC made false repre-
sentations to the United States in connection
with research funded by the National Institutes
of Health. The Government declined to inter-
vene in the case. The Government did, howev-
er, object to the inclusion of attorneys’ fees as
part of the § 3730(d) proceeds of the settlement
to which Sharma was entitled. The district
court ruled that, as a matter of law, attorneys’
fees could not be included as part of the pro-
ceeds of the action. The district court modified
the agreement, reducing Sharma’s recovery to
comply with the FCA, and approved it.

Sharma appealed to the 9th Circuit, claiming that
by its express terms any modification of the set-
tlement rendered it null and void. According to
Sharma, the district court had only two options:
approve the settlement as submitted or reject the
agreement and continue the litigation.
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Court Has Power to Bring Agreement
into FCA Compliance

The 9th Circuit ruled that a district court does
have the power to modify a qui tam settlement
agreement to bring it into compliance with the
FCA. The court observed that the statute explic-
itly separates § 3730(d) proceeds from attorneys’
fees and costs by providing for an award of fees
and costs in a separate statutory provision.
Moreover, 9th Circuit authority holds that attor-
neys’ fees must go to the attorney, and not the
relator, further enforcing the idea that the pro-
ceeds of the qui tam action and the attorneys’ fees
must be separate. Finally, courts have the power
to modify settlements that might deprive the
Government of its proper share. Here, the origi-
nal settlement was improperly structured to
increase Sharma’s recovery by taxing a portion of
the attorneys’ fees against the Government’s
award. Thus, the court was not only authorized,
but required, to bring the settlement into compli-
ance with the Act. The 9th Circuit observed that
the district court is further empowered by the
FCA to, when necesssary, determine the relator’s
share within the statutorily prescribed range.
Thus, in accordance with that power, the district
court properly determined that the FCA did not
permit the size of the settlement amount granted
to Sharma.

Seal Period/Government Consent
to Settlement

U.S. ex rel. Fender v. Tenet Healthcare
Corporation et al., 105 F.Supp.2d 1228
(N.D.Al. July 6, 2000)

An Alabama district court denied the
Government’s motion to maintain case docu-
ments other than the complaint under seal after
it declined to intervene in the qui tam action.
Furthermore, stating that the Government is
no longer a party to the action after declining to

join the suit, the court ruled that the relator
could settle or dismiss the action without the
Attorney General’s consent.

In the present action, the Government was
granted two years worth of extensions of the 
§ 3730(b)(2) seal period in which to make its
intervention decision. In April 2000, the
Government notified the court that it declined
to intervene, but requested that everything
other than the complaint, the non-intervention
notice, and the court’s order remain under seal.

Seal Must Be Lifted After Intervention
Decision

Finding it “unreasonable” and contrary to the
legislative intent of the FCA, the Court reject-
ed the Government’s request to maintain the
seal. On this question of first impression with-
in the 11th Circuit, the court found no support
in case authority or the Act’s legislative history
for the Government’s proposition, instead
holding that the Government’s request to
maintain the seal would hinder the right of the
relator to conduct the action.

Relator May Settle Without Attorney
General’s Consent Where Government
Declines to Intervene

Stating that “the United States has no right to
interfere with the settlement or dismissal of the
cause after the period for intervention has
passed,” the court ruled that the relator has the
right to dismiss or settle the action without the
consent of the Attorney General where the
Government has not intervened. In reaching
its decision, the court relied upon and adopted
the decision in U.S. ex rel. Killingsworth v.
Northrop Corp., 25 F.3d 715 (9th Cir. 1994),
which held that the Government’s consent to
dismissal is only required during the initial
sixty-day, or extended, period in which the
Government may decide whether to intervene.
Calling the Government a “non-party” after its
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decision to decline intervention, the court rea-
soned that it would therefore be a violation of
the constitutional separation of powers for the
Attorney General to make motions to the court
or otherwise be involved in the prosecution of
the case. The court concluded by noting that
qui tam provisions may be unconstitutional
under the “take Care” clause of Article II of the
Constitution, but declined to rule on the issue.

Taxation of Costs

U.S. ex rel. Earl Pickens v. GLR
Constructors, Inc., 196 F.R.D. 69
(S.D.Ohio August 16, 2000)

An Ohio district court ruled that a prevailing
defendant should bear its own costs where tax-
ing costs to the relator would be inequitable
under a totality of circumstances. In reaching
its holding, the court took into account the
relator’s good faith in bringing the qui tam
suit, the complexity of the case, and the chill-
ing effect such an imposition of costs might
have on future relators.

In November 1993, Earl Pickens filed a qui tam
action against GLR Constructors, Inc. and oth-
ers alleging that the defendants falsely certified
to compliance with the Clean Water Act under
an Army Corps of Engineers contract. Two
defendants settled with the United States for
nearly $875,000. The case against the remain-
ing defendant, GLR, went to trial in December
1997. After a lengthy trial, the jury rendered a
judgment for GLR. The district court denied
the relator’s motion for a new trial, but ordered
GLR to pay $41,715.35 in attorneys’ fees and
costs due to its delay in providing the relator
with discoverable information. The 6th
Circuit affirmed the district court’s judgment.

In December 1999, GLR submitted a Bill of
Costs in the amount of $34,695.38, which was

granted by the Clerk of the district court.
Pickens filed a Motion to Review the Taxation
of Costs, arguing that: (1) the taxation of costs
in such a close and difficult case was inappro-
priate; (2) the claimed costs were unnecessary
and unreasonably large; (3) the matters
claimed as costs were not properly taxable;
and, (4) the taxation of costs would have a
chilling effect on future FCA relators.

Parties Must Bear Own Costs 

The district court noted that in the 6th Circuit,
based on the Supreme Court’s interpretation of
Fed. R. Civ. P. 54(d), courts have discretion to
deny costs to the prevailing party where it is
inequitable under all of the circumstances. One
factor that cannot be considered, however, is the
prevailing party’s ability to pay its own costs. In
considering the totality of the circumstances,
the court held that GLR’s Bill of Costs would be
denied and that the parties would bear their
own litigation expenses. In reaching this con-
clusion, the court determined that: (1) it was a
close and difficult case; (2) the relator acted in
good faith during the course of the litigation;
(3) the relator acted with propriety; (4) the pub-
lic received a significant benefit from the rela-
tor’s filing of the action; and (5) it would have a
“chilling effect” on future relators if this relator
was taxed with costs in such a complex case.

Section 3730(h) Retaliation
Claims

McKenzie v. BellSouth Telecommunica-
tions, Inc., 219 F.3d 508 (6th Cir. July
12, 2000)

Finding that the plaintiff did not engage in pro-
tected activity or put her employer on notice of
a possible qui tam suit, the 6th Circuit affirmed
a district court’s dismissal of the plaintiff ’s 
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§ 3730(h) retaliation claim. According to the
circuit court, the plaintiff ’s complaints to her
employer did not establish a sufficient nexus to
the False Claims Act or allegations of fraud
against the Federal Government to constitute
action “in furtherance of” the False Claims Act,
and thus protected activity, as required for
retaliation protection.

Plaintiff Mary McKenzie filed a qui tam action
and § 3730(h) retaliation claim against her for-
mer employer, BellSouth, alleging falsification
of repair records throughout a number of
southern states, including the Tennessee Valley
Authority and a Department of Energy facility
at Oak Ridge, Tennessee. McKenzie com-
plained to her supervisors about BellSouth’s
alleged practice of falsifying repair records to
avoid having to pay refunds to the United
States and other customers when phone lines
were out of service for more than 24 hours. In
addition, she circulated a newspaper article
describing similar fraud occurring in Florida.
Plaintiff claims that she was harassed and
threatened with discharge as a result of her
complaints, which eventually led to two emo-
tional breakdowns and her placement on per-
manent disability by a company psychiatrist.
The district court dismissed both actions for
failure to state a claim, but the 6th Circuit
reversed and remanded the dismissal as to the
§ 3730(h) retaliation claim. On remand, the
district court granted summary judgment to
BellSouth on the retaliation claim, ruling that
McKenzie did not provide enough evidence
adequately showing that her employer was
aware she was contemplating pursuing a qui
tam action.

To Be Protected, Activity Must Lead to
Viable Qui Tam Suit

The 6th Circuit held that to establish an action
under § 3730(h), a plaintiff must prove: (1) he or
she was engaged in protected activity; (2) the
employer had knowledge of the protected activ-

ity; and (3) the employer discharged or discrim-
inated against the employee as a result of the
protected activity. The court declined to follow
the more formalistic interpretation of “protected
activity” found in Robertson v. Bell Helicopter
Textron, Inc., 32 F.3d 948 (5th Cir. 1994), in
which the 5th Circuit ruled that an employee
must specifically express concern about suspect-
ed “fraud” or “illegality” against the government
to his company and not simply general proce-
dural concerns. Rather, the court followed that
line of cases holding that protected activity is
activity “in furtherance of” a qui tam action,
meaning activity which could reasonably be
viewed as leading to a viable qui tam suit.
Plaintiff need not use the words  “fraud” or “ille-
gality,” but must allege activity with a nexus to a
qui tam action or fraud against the United States.

According to the circuit court, McKenzie did
not take any action in furtherance of a qui tam
suit. The newspaper article described in the
complaint alleged consumer fraud but did not
allege fraud against the Federal Government or
refer to the FCA or qui tam litigation. In addi-
tion, McKenzie’s internal reporting and refusal
to falsify repair records did not specifically
mention qui tam, the FCA or fraud against the
Federal Government. Therefore, McKenzie’s
internal complaints failed to establish a suffi-
cient nexus to the FCA to satisfy the “in fur-
therance” requirement of § 3730(h), and thus
McKenzie did not engage in protected activity.

Relator Failed to Put Employer On
Notice

Additionally, the court ruled that McKenzie failed
to satisfy the second requirement for a § 3730(h)
claim, that is, putting her employer on notice that
she was contemplating a qui tam suit or that she
would be alleging fraud against the Federal
Government. The court stated: “Even assuming
that McKenzie engaged in protected activity by
her refusal to falsify repair records, there is no evi-
dence that BellSouth had reason to believe a qui
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tam action was a ‘distinct possibility’ or was being
‘contemplated’ by McKenzie.” The court reiterat-
ed that McKenzie need not have known the par-
ticulars of an FCA action or used any specific lan-
guage when internally reporting wrongdoing, but
she must have “set forth some connection to
fraudulent or false claims against the federal gov-
ernment.” Furthermore, the court found that
BellSouth could not have been motivated by
retaliatory animus if McKenzie did not engage in
and the company had no awareness of any pro-
tected activity.

Hammond v. Northland Counseling
Center, Inc. et al., 218 F.3d 886 (8th Cir.
July 17, 2000)

The 8th Circuit reversed and remanded a dis-
trict court’s ruling that emotional distress
damages and attorneys’ fees are not available
under the Act’s § 3730(h) retaliation provi-
sion. The lower court’s denial of back pay was
affirmed, however, where the plaintiff was able
to fully mitigate her economic damages.

During her employment as Medical Director of
Northland Counseling Center, Inc. from
October 1994 to September 1996, plaintiff
Marilynn Hammond became concerned about
Northland’s practice of billing day treatment
programming to Medicare as a partial hospital-
ization program. She expressed her concerns to
Northland’s CEO, but the practice was not
modified. Hammond eventually withdrew her
authorization for Northland to bill partial hos-
pitalization expenses under her license and
began a series of meetings with HHS OIG, the
FBI, and other authorities about the matter.
Hammond alleges that, as a result, she was
ostracized from the administration and her
employment with Northland was terminated
on September 18, 1996. She promptly obtained
a new position with at least equal salary and
benefits that paid her retroactively to
September 19, 1996. In December 1996,

Hammond filed a § 3730(h) retaliation claim
and various state tort claims against Northland.

The district court granted summary judgment
in favor of Northland on the § 3730(h) claim,
ruling that damages were an essential element
of an FCA whistleblower claim and that
Hammond had suffered none. The district
court held that none of the § 3730(h) compen-
satory remedies were available to Hammond
because: (1) her net employment loss was zero
since the new job offered equal pay and bene-
fits; (2) reinstatment would not be appropriate
under the circumstances; and, (3) damages for
emotional distress were not warranted.

Mitigating Salary Must Be Subtracted
Before Back Pay is Calculated

On appeal, Hammond argued that the proper
method of calculating back pay damages under
§ 3730(h) is to first double the back pay and
then subtract any mitigating salary. Using this
formula, she would be entitled to 12 days of pay
at her previous rate, notwithstanding the fact
that her new job paid as much or more as
Northland. The circuit court acknowledged
that neither the FCA nor its legislative history
specifically addresses the question of how to cal-
culate “two times the amount of back pay” as it
is used in § 3730(h). According to the court,
however, the purpose of the statute is clear: “to
provide an aggrieved plaintiff with complete
compensation for any injuries incurred as a
result of the employer’s retaliatory conduct,
namely ‘all relief necessary to make the employ-
ee whole.’” The court therefore disagreed with
Hammond, holding that mitigating salary must
be subtracted before back pay is doubled. Since
Hammond suffered no monetary injury, she
would receive a “windfall” if back pay were cal-
culated using the method she proposed. The
court further ruled that reinstatement would be
an inappropriate remedy in this case because of
the intense acrimony between Hammond and
Northland.
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Emotional Distress Damages Available
Under Retaliation Provision

The circuit court reversed the district court’s
ruling that damages for emotional distress are
not available pursuant to § 3730(h). The FCA
makes available “special damages” sustained as
a result of discrimination and, according to the
court, damages for emotional distress are
exactly the type of damages contemplated by
the special damages provision. Furthermore,
Hammond’s testimonial evidence of emotion-
al distress was enough to create a jury question
as expert testimony is not required. The emo-
tional distress issue was remanded to the dis-
trict court for proceedings in accordance with
this ruling.

The 8th Circuit also remanded to the district
court the issue of whether Hammond was eli-
gible for litigation costs and attorneys’ fees.
The court stated that these forms of relief are
also available under the § 3730(h) special dam-
ages provision. Unlike most actions that follow
the American Rule — that costs and attorneys’
fees are not recoverable — the FCA includes
these damages because Congress intended the
act to include all compensation necessary to
make the employee whole. The court also stat-
ed that Hammond might be eligible for nomi-
nal damages.

U.S. ex rel. Ackley v. International
Business Machines Corp. et al., 110
F.Supp.2d 395 (D.Md. July 27, 2000)

Even where the employee’s duties included
ensuring the integrity of the company’s time
and cost charging practices, he properly put
his employer on notice of a possible qui tam
suit through his intracorporate reports of
fraud, ruled a Maryland district court.
Furthermore, finding the FCA to be ambigu-
ous on the issue, the court applied federal
choice of law rules in determining the statute

of limitations for § 3730(h) retaliation claims.
According to the court, federal choice of law
rules mandate that the the statute of limita-
tions be derived from the most closely related
statute in the forum state.

As a Contract Program Manager at IBM’s Space
Station Freedom (SSF) Project in New York
from 1987 to 1993, plaintiff Robert Ackley’s
duties included ensuring the integrity of IBM’s
time and cost charging practices on the project.
His 1995 qui tam action alleged that IBM
employees charged time to the SSF account
when the time had in fact been spent on other
matters. As a result, according to Ackley, the
Government payed the higher SSF rate for work
performed on other projects. Ackley notified
upper management of his concerns but alleged
that IBM conducted a sham investigation and
dismissed his report. In March 1994, IBM sold
the FSC facility to Loral, which was acquired by
Lockheed in April 1996.

Ackley also filed a § 3730(h) retaliation claim
based on the pursuit of an allegedly sham sex-
ual harassment investigation against him and
his demotion. In addition, he claimed that he
was denied relocation benefits at the time FSC
was acquired by Loral, and that Lockheed con-
tinued to harass him after it acquired Loral.
The district court dismissed Ackley’s qui tam
claims, but allowed additional pleadings as to
the retaliation claim. IBM then moved to dis-
miss the retaliation claim under Fed. R. Civ. P.
12(b)(6) for failure to state a claim and because
it was time-barred.

Complaint Properly Alleged Protected
Activity

Viewing the complaint in a light favorable to
Ackley for purposes of deciding the Rule
12(b)(6) motion, the court held that Ackley had
taken action “in furtherance of” a qui tam suit
and thus had engaged in protected activity.
Ackley’s internal reporting could be considered
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an act in furtherance of a qui tam action because
it reasonably could be viewed as leading to the
filing of a qui tam case. The court disagreed
with the defendants’ reliance on Zahodnick v.
International Business Machs. Corp., 135 F.3d
911 (4th Cir. 1997), in which the 4th Circuit
rejected the plaintiff ’s claim that he acted in fur-
therance of a qui tam action where he had
reported mischarging errors to his supervisors.
Here, according to his complaint, Ackley specif-
ically had complained of IBM’s “fraudulent
practice” of charging the Government a higher
fee on the SSF Project than would otherwise be
due. Citing to Eberhardt v. Integrated Design &
Constr., Inc., 167 F.3d 861 (4th Cir. 1999), 16
TAF QR 20 (April 1999), the court stated: “If
the employee’s internal report pertains to fraud
as opposed to inadvertent error, then a qui tam
action is ‘a distinct possibility’ at the time the
report is made” and thus the plaintiff is acting in
furtherance of a qui tam action.” Furthermore,
the plaintiff need not have conducted his own
internal investigation to satisfy the “action in
furtherance” requirement.

IBM next asserted that it was unaware of
Ackley’s protected conduct because Ackley’s
job duties included ensuring that his work
teams performed within the monetary con-
fines of the government contract. Citing again
to Eberhardt, however, the court ruled that the
same activity reasonably viewed as leading to a
qui tam action, and thus given protected status,
was sufficient to put IBM on notice that a qui
tam suit was a “reasonable possibility.”

Statute of Limitations for Retaliation
Action Derived From Forum State

IBM asserted that the six-year statute of limita-
tions of the FCA’s § 3729 liability provision did
not apply to the § 3730(h) retaliation provision
and thus that Ackley’s claim was time-barred.
The district court agreed that the § 3731 statute
of limitations provision should not apply to
retaliation actions because that statute of limi-

tations begins to run upon a violation of
§ 3729. Since an employee can be engaged in
protected activity without a violation of § 3729
having been committed, or can be retaliated
against more than six years after the violation,
the limitations period should not be measured
from the date of a § 3729 violation.

IBM further asserted that Maryland choice of
law rules should apply, and therefore that the
applicable statute of limitations should be the
closest relevant statute in the state where the
violation was committed. According to IBM,
since the retaliation occurred in New York, the
New York whistleblower act’s one year statute
of limitations applied. Here, however, the
court ruled in Ackley’s favor, holding that fed-
eral choice of law principles should govern an
FCA action. Federal rules dictate that where a
federal statute is ambiguous or includes no
limitation, the court should look by analogy to
the closest statute in the forum state. As
Maryland has no whistleblower protection act,
the court held that the applicable statute of
limitations would be that of Maryland’s gener-
al tort statute, or three years. Thus, all of
Ackley’s claims were deemed timely.

Section 3730(h) Retaliation
Claims/FCA Liability

U.S. ex rel. Bhatnagar v. Kiewit Pacific
Co. et al., 2000 WL 1456940 (N.D.Cal.
Sept. 22, 2000)

Citing to the Supreme Court’s recent holding
in Vermont Agency of Natural Resources v.
U.S. ex rel. Stevens that states are not “per-
sons” subject to False Claims Act liability, a
California district court dismissed the plain-
tiff ’s § 3730(h) retaliation claim against the
state of California. The court ruled further
that the claims for payment at issue in the qui
tam action stemmed from management irreg-

15
TAF Quarterly Review Vol. 20 • October 2000



ularities, and not fraud, and thus could not
form the proper basis for an FCA suit.

Ashok Bhatnagar, a Senior Transportation
Engineer at the California Department of
Transportation (Caltrans), filed a qui tam
action against Kiewet Pacific Co. (Kiewit) and
Caltrans in 1998 alleging that Kiewet and
Caltrans submitted false claims on a construc-
tion contract which was partially funded by
Federal Highway Administration funds.
According to the lawsuit, Kiewet had improp-
erly submitted bills for additional storm water
pollution protection work after the California
Regional Water Quality Board tightened envi-
ronmental standards. Bhatnagar contended
that payment for storm water pollution protec-
tion was explicitly included in the contract
price, and any additional bills had to be sub-
mitted pursuant to a contract change order. In
addition, Bhatnagar alleged retaliation against
him by Caltrans. The Government declined to
intervene. Caltrans moved to dismiss, and
Kiewit moved for summary judgment.

Retaliation Claim Dismissed Pursuant to
Stevens

Pursuant to the Supreme Court’s recent deci-
sion in Vermont Agency of Natural Resources
v. United States ex rel. Stevens, 120 S.Ct. 1858
(2000), 19 TAF QR 1 (July 2000), the district
court ruled that the state agency is not a “per-
son” subject to FCA liability and dismissed
Bhatnagar’s qui tam claims against Caltrans. In
addition, the court rejected Bhatnagar’s argu-
ment that, as Stevens did not involve a 
§ 3730(h) retaliation claim, his retaliation
action against Caltrans could stand. The court
reiterated Stevens’ holding that, in order for a
statute to impose liability against a state or
state agency by private parties, the statute pur-
porting to impose such liability must do so
explicitly. According to the court, nothing in
the text of § 3730(h) purports to subject states
to such liability.

Contract Management Irregularities Not
Proper Basis for FCA Suit

The court then granted Kiewit’s motion for
summary judgment, ruling that Bhatnagar’s
suit was based on management irregularities
rather than false claims. Bhatnagar had alleged
that Kiewit improperly submitted bills to
Caltran for work related to storm water pollu-
tion control under a contract change order
relating to traffic control measures. The FHA
had partially reimbursed Caltrans for the work.
The court stated, however, that failure to com-
ply with contractual requirements is a contract
dispute and not a proper basis for an FCA
claim. In this case, where there was no allega-
tion that the billed work was not completed or
was substandard, Kiewit was entitled to sum-
mary judgment.
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U.S. ex rel. Sanders v. Allison Engine Co., Inc.
et al. (SD OH No. C-1-95-970)

In August 2000, an Ohio Magistrate Judge
granted the relator’s motion to compel discov-
ery, ruling that the defendant contractor could
not withhold from discovery internal investi-
gations establishing non-compliance by invok-
ing the “self-critical analysis/self-evaluative
privilege.” Defendant Southern Ohio
Fabricators, Inc. (SOFCO) refused to produce
internal audits of its non-compliance with
contractual obligations involving generator
sets to be installed in Navy Arleigh Burke class
destroyers. SOFCO averred that such audits
were exempt from discovery under the self-
critical analysis privilege. The court disagreed,
noting that even if such a privilege does exist in
the 6th Circuit, SOFCO failed to meet the
required elements for asserting it. The internal
audit was not performed with the expectation
that it would remain confidential, and there is
a strong public interest in having government
contractors meet their contractual obligations.
The court cited to United States v. Southern
Bell Tel. & Tel. Co., 915 F.Supp. 308 (N.D.Fla.
1996), in which the Florida district court ruled
that the privilege does not exist under the False
Claims Act. Here, because it ruled the privilege
inapplicable, the court declined to address
whether the relators had shown the requisite
need to overcome the privilege.

U.S. ex rel. Kneepkins v. Gambro Healthcare,
Inc. et al., (D MA Civ. A. 97-10400-GAO)

In July 2000, a Massachusetts district court
denied the defendants’ motions to dismiss a qui
tam suit alleging that two laboratories had per-
formed additional blood tests that were neither
necessary nor economical as required for
Medicare reimbursement. The Smyrna, Georgia
lab at issue, created by a partnership between

Damon Clinical Laboratories and Community
Psychiatric Centers Laboratories Inc. (CPC),
performed blood tests on End-Stage Renal
Disease (ESRD) patients. Damon and CPC
developed a plan to perform certain blood tests,
or panels, but upon learning that Medicare
would not reimburse as expected, the labs
allegedly decided to split the tests into two pan-
els to increase Medicare reimbursement.
Splitting the panels required unnecessarily draw-
ing two separate blood samples from each
patient. As Medicare regulations require that
services provided be both medically necessary
and economical, the court ruled that the
Government had stated a valid FCA claim.

In return for the Smyrna Lab’s performance of
routine tests at below cost, CPC allegedly
agreed to refer certain tests to the Smyrna Lab.
The court ruled that the Government stated a
viable FCA claim that this agreement violated
the Anti-Kickback statute. The district court
also ruled that an NIH advisory board report
did not estop the Government from asserting
that some of the non-routine tests performed
were false. The report had concluded that per-
formance of the non-routine tests was optimal
laboratory practice. Since the report carried
no regulatory weight, the Government was not
estopped from asserting that such tests were
false claims. The court did grant parent com-
pany Gambro’s motion to dismiss, holding that
the link between Gambro and the alleged
fraudulent conduct was too tenuous to pierce
the corporate veil.
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This is the second article in a two-part series addressing the impact of Vermont Agency
of Natural Resources v. U.S. ex rel. Stevens, 120 S. Ct. 1858 (2000), on False Claims Act
suits against public entities. In Stevens, the Supreme Court held that, in a private action
brought under the qui tam provisions of the False Claims Act without the Federal
Government’s intervention, a State is not a “person” subject to suit within the meaning
of 31 U.S.C. § 3729(a). Section 3729(a) makes “[a]ny person” who presents a false claim
to the United States Government “liable to the United States Government” for treble
damages and penalties.

The first article in this series examined the question whether — in private FCA enforce-
ment actions — municipalities, proprietary/independent government entities, and state
officials and employees sued in their individual capacities qualify as “persons” subject
to suit under the Act. See “Qui Tam Suits Against Public Entities After Stevens,”19 TAF
QR 15 (July 2000). The article’s conclusion, in brief, was that such entities do qualify as
“persons” for the purposes of such actions.

This Article considers whether a State itself can be subject to suit under the FCA where
the Federal Government either initiates an FCA suit or joins an FCA suit originally
brought by a qui tam relator. Justice Ginsburg, joined by Justice Breyer, wrote a concur-
ring opinion in Stevens in which she stated that she “read[s] the Court’s decision to leave
open the question whether the word ‘person’ encompasses States when the United States
itself sues under the False Claims Act.” 120 S. Ct. at 1871 (Ginsburg, J., concurring).
Justice Stevens, in his dissent, which was joined by Justice Souter, likewise expressed the
view that the Stevens majority left open that question. 120 S. Ct. at 1875 & n.8.

Part I of this Article concludes that the majority opinion in Stevens indeed does leave
open the question whether the term “person” in 31 U.S.C. § 3729(a) is properly read to
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include States when the United States sues under the FCA, and that other case law —
which Stevens left untouched — strongly suggests that the term “person” encompasses
States in such circumstances. Part II of this Article concludes that if the United States
can bring its own suit against a State under the FCA, it likewise can join a qui tam suit
initiated by a private party, and that there is a good argument that, in cases where the
United States chooses to join such a suit, the qui tam relator can continue to remain a
party to the proceedings, albeit with a more circumscribed set of substantive and pro-
cedural rights than those she would ordinarily obtain.

I. THE RIGHT OF THE UNITED STATES GOVERNMENT TO BRING AN
FCA SUIT AGAINST A STATE

A. Stevens and the Background Principles Against Which It Was Decided

In Stevens, the defendant was an agency of the State of Vermont and the sole plaintiff
was a private individual, Jonathan Stevens. Vermont sought to have Stevens’ qui tam
suit dismissed on two grounds pertinent to the analysis here: first, that the suit was
barred by the Eleventh Amendment and the principles of state sovereign immunity that
the Eleventh Amendment reflects; and second, that, in qui tam actions, States are not
“persons” subject to suit within the meaning of the FCA. Although the Supreme Court
decided only the statutory issue and not the Eleventh Amendment issue, it is helpful in
understanding Stevens to begin by reviewing certain fundamental aspects of Eleventh
Amendment jurisprudence, since, as will become apparent momentarily, principles
developed in Eleventh Amendment cases have a significant bearing on the statutory
issue decided in Stevens and on the proper reading of Stevens generally.

1.
It long has been established that, although the Eleventh Amendment and the doc-
trine of State sovereign immunity apply to protect States from private suits brought
against States under federal law, see Hans v. Louisiana, 134 U.S. 1 (1890); Seminole
Tribe v. Florida, 517 U.S. 44 (1996), the Eleventh Amendment and that doctrine do
not apply to suits brought against States by the United States. See, e.g., United States
v. Texas, 143 U.S. 621, 644-46 (1892); United States v. Mississippi, 380 U.S. 128, 140
(1965); Alden v. Maine, 119 S. Ct. 2240, 2267 (1999). The reason is straightforward:
In its relations with the United States, a State simply is not the “sovereign,” Texas, 143
U.S. at 646, and whatever “sovereign” privileges the States might otherwise have
enjoyed vis à vis the United States were surrendered when the States ratified the
Constitution and joined the Union. See, e.g., Blatchford v. Native Village, 501 U.S.
775, 782 (1991); Alden, 119 S. Ct. at 2267.

It also is firmly established that the canons of statutory construction designed to pro-
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tect the state sovereignty interests reflected in the Eleventh Amendment — including
the canon that Congress can abrogate State sovereign immunity only if Congress
makes its intention to do so “unmistakably clear in the language of the statute,”
Atascadero State Hospital v. Scanlon, 473 U.S. 234, 242 (1985) — apply only to statu-
tory provisions claimed to authorize suits by parties other than the United States. See
Pennsylvania v. Union Gas, 491 U.S. 1, 11-12 (1989).

Indeed, “there are no special rules dictating when they [the States] may be sued by
the Federal Government, nor is there a stringent interpretive principle guiding con-
struction of statutes that appear to authorize such suits.” Union Gas, 491 U.S. at 11
(emphasis added).i See also California v. United States, 320 U.S. 577 (1944) (States
are “persons” subject to suit under statute authorizing suit only by the United States;
sovereign presumption not considered); Sims v. United States, 359 U.S. 108, 112
(same); Block v. North Dakota, 461 U.S. 273, 288-89 (1983) (“the well-known canon
of construction that ‘statutes of limitations are [presumed] not … to embrace the
State” when the State is the plaintiff held inapplicable where applying the statute of
limitations in question would bar a suit by a State against the United States); cf. West
Virginia v. United States, 479 U.S. 305, 311-12 (1987) (“[b]ecause States have no sov-
ereign immunity as against the Federal Government, any rule exempting a sovereign
from the payment of prejudgment interest not only does not apply of its own force
to the State’s obligations to the Federal Government …, but also does not represent
a policy the federal courts are obliged to further”).

The doctrine that no special rules apply to United States-initiated suits follows from
the basic proposition that “the Constitution presents no barriers to lawsuits brought
by the United States against a State,” and the related proposition that “[f]or purpos-
es of such lawsuits, States are naturally just like any nongovernmental entity.” Union
Gas, 491 U.S. at 11 (internal quotations omitted).

“Sovereignty,” therefore, is a relative, not an absolute, concept, and a State, although
a “sovereign” in relation to individual citizens filing suit against it, is not a sovereign
in relation to the United States.

Further illustrating the relational and variable nature of State sovereignty in our fed-
eral system is the fact that a State is entitled to sovereign immunity from private dam-
ages actions brought against it, or against its officers in their official capacities, but
not from private injunction actions brought against its officers in their official capac-
ities. See Will v. Michigan Dept. of State Police, 491 U.S. 58, 71 n.10 (1989). And, in
recognition of that facet of sovereign immunity doctrine, the Supreme Court, in con-
struing the term “person” in the light of principles of State sovereignty, has ruled that
the term can have a complex meaning that mirrors the complexity of the concept of
state sovereignty itself. Id.
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The most notable example is the just-cited Will decision, where the Court addressed
the question of the meaning of the term “person” in the Civil Rights Act of 1871, 42
U.S.C. § 1983, which authorizes private parties (and not the United States) to seek
damages and injunctive relief against “any person” who, under color of law, subjects
another to a “deprivation of any [civil] rights.” The Court in Will held that a state
official in his or her official capacity was not a “person” for purposes of a damages
action under § 1983, but stated in a footnote that “[o]f course a state official in his or
her official capacity, when sued for injunctive relief, would be a person under § 1983.”
Id. at 71 n.10 (emphasis added). That the term “person” can have a “bifurcated appli-
cation” in this context, the Court added, was “not surprising,” because the distinc-
tion between official-capacity damages actions and official-capacity injunction
actions against State officials “is commonplace in sovereign immunity doctrine.” Id.
(internal quotations and citations omitted). Will, then, stands for the principle that,
in construing Congress’ use of the term “person,” courts should take a nuanced
approach that allows for the term to exclude state-government defendants where sov-
ereignty concerns are implicated but to include such defendants where those con-
cerns are not implicated. See also infra at 23-25 (further discussing Will).

Against this background, it is now appropriate to examine Stevens.

2.
a. Stevens begins its discussion of the issue of the suability of States under the False
Claims Act by noting that the State of Vermont had launched both an Eleventh
Amendment attack and a statutory attack on plaintiff Stevens’ suit. 120 S. Ct. at 1865.
The two-pronged nature of the attack raised the question whether, in light of the
quasi-jurisdictional nature of the Eleventh Amendment challenge, the Court was
required to address that challenge at the threshold, or instead had authority to con-
sider first the statutory interpretation question of whether the state was a “person”
under the FCA. Id. at 1865-66..

In resolving the issue of which question to take up first, the Court started with the
observation that, although Eleventh Amendment defenses are essentially jurisdic-
tional in nature and generally must be considered at the threshold of a suit, it never-
theless is appropriate to decide a case on statutory grounds if the practical effect of
a statutory ruling would be the same as the effect of an Eleventh Amendment  ruling.
120 S. Ct. at 1865-66. And, the Court went on to say:

The question whether [a] statute provides for suits against the
States (as opposed, for example, to the broader question whether
the statute creates any private cause of action whatever …) does
not, as a practical matter, permit the court to pronounce upon
any issue, or upon the rights of any person, beyond the issues
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and persons that would be reached under the Eleventh
Amendment inquiry anyway.

Id. at 1867. Based on that proposition, the Court concluded that it would be appro-
priate in the case under consideration to address the statutory “person” issue first and
to reach any Eleventh Amendment issues only if necessary.

This passage from Stevens, though at first blush appearing merely technical in nature,
actually provides an important indicator of the reach of the Court’s substantive hold-
ing. That is because, as outlined above, it is crystal clear from United States v. Texas,
United States v. Mississippi, and Alden v. Maine, that the effect of an Eleventh
Amendment inquiry is to pass upon the right of private parties to bring suit against
the State, and not upon the right of the United States to do so. And, because the
Court in Stevens expressly stated in the above-quoted passage that a ruling on the
statutory “person” issue would not cause the Court to “pronounce upon any issue, or
upon the rights of any person, beyond the issues and persons that would be reached
under the Eleventh Amendment inquiry anyway,” it necessarily follows that the statu-
tory ruling which the Court ultimately rendered in Stevens — that States are outside
the class of suable “persons” when a private party brings an FCA enforcement suit —
cannot sensibly be read to “pronounce upon,” much less dispose of, the issue of the
suability of States as “persons” in cases where the United States brings an FCA
enforcement suit.

b. After deciding that it had the authority to decide the statutory question in advance
of the Eleventh Amendment question, the Stevens Court then proceeded to take up
the merits of the statutory question.

The Court began by invoking the “longstanding interpretive presumption that ‘per-
son’ does not include the sovereign.” 120 S. Ct. at 1867. The plaintiff had argued that
this “sovereign presumption” applies only to the “sovereign” that enacted the statute
in question and that the presumption therefore does not apply to States in cases
involving federal statutes. The Court, however, rejected that view on the ground that,
under “our federal system,” States retain a sufficient degree of sovereignty such that
“to authorize unconsented  private suit against them,” Congress should be required
to do so something more than merely use the word “person.” 120 S. Ct. at 167 n. 9
(emphasis added). The Court’s ruling in Stevens that a State can count as a “sover-
eign” even when it is not the “enacting” sovereign thus does no more than track the
Court’s Eleventh Amendment rulings outlined above, including Hans v. Louisiana
and Alden v. Maine, which establish that State sovereign immunity principles are not
rendered inapplicable simply because the vehicle for attempting to pierce that immu-
nity is a federal law, rather than a State law.
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Because there was no dispute in Stevens that, if the sovereign presumption applies at
all in cases brought against States under federal statutes, it applies in cases like
Stevens where the sole plaintiff is a private party, the Court in Stevens did not stop to
consider whether the presumption also would apply in a case brought against a State
by the United States. Instead, the Court proceeded directly to the question of
whether there was any affirmative indication in the text or legislative history of the
original, 1863 version of the False Claims Act pointing toward an intent to cover
States as “persons,” such that the sovereign presumption might be overcome. The
Court found no such indication. And, because the Court had concluded elsewhere
in its opinion that the 1863 FCA’s use of the term “person” was intended to be car-
ried over to the current, 1986 version of the Act without change, 120 S. Ct. at 1868 &
n. 12, the Court concluded that the absence of an affirmative indication in the 1863
legislative materials to the effect that States were to be included among the “persons”
subject to private suits meant that States were not to be treated as “persons” subject
to such suits in the 1986 Act either. Id.

B. The Inapplicability of the Stevens Holding to Suits by the United States, and the
Application of Principles that Pre-existed Stevens to the Question Whether States are
“Persons” for Purposes of Such Suits

If one were to consider Stevens in a vacuum, and without regard to the State sovereign-
ty principles that had been elaborated in cases preceding Stevens, it might appear that
the Court’s decision that a State is not a “person” for the purposes of a private suit under
the FCA would necessarily resolve the question whether a State is a “person” for the pur-
poses of a suit brought by the United States. But, as we have seen, the Court’s very fram-
ing of the issue in Stevens — in particular the Court’s signal at the outset that a ruling
on the statutory “person” issue would not involve any “pronounce[ment]” by the Court
“upon any issue, or upon the rights of any person, beyond the issues and persons that
would be reached under [an] Eleventh Amendment inquiry” — strongly suggests that
the Court believed that the amenability of States to FCA suits by the United States pre-
sents a different question from that of the amenability of States to suits by private par-
ties.ii

Even more fundamentally, the Court’s holding in Stevens ultimately rests on the propo-
sition that the “sovereign presumption” is applicable to “unconsented private suit[s]”
against States, 120 S. Ct. at 1867 n.9, and there is no discussion in Stevens one way or
the other on the question whether that presumption is applicable to suits brought by
the United States. Because of the complex nature of State sovereignty in our federal sys-
tem — as illustrated in the discussion in section I.A.1 of this Article — it cannot sim-
ply be assumed that if the sovereign presumption applies in the private-suit context
under a given statute, it necessarily applies as well in the context of suits by the United
States under that statute. In particular, as explained above, Will v. Michigan
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Department of State Police demonstrates that the term “person” — even when used
only once in a particular statute in identifying who is subject to suit — can have a bifur-
cated application which, on the one hand, excludes certain actors where sovereign
immunity concerns are implicated by a particular lawsuit and which, on the other hand,
includes those identical actors where such concerns are not implicated. As noted, under
42 U.S.C. § 1983, the statute that was construed in Will, a state official sued in her offi-
cial capacity is a “person” when sued for injunctive relief and yet is not a “person” when
sued in precisely the same capacity for money damages.

Given the fact that a distinction in sovereign immunity doctrine analogous to the one
in Will exists as between private suits against States (where sovereign immunity con-
cerns are implicated) and United States suits against States (where such concerns are
not implicated), one clear lesson of Will is that no conclusion about the meaning of the
term “person” in Government-brought FCA suits can be drawn solely from Stevens’
holding that the term excludes States in private FCA suits.

But Will also stands for a broader proposition: that, in construing the term “person” in
provisions identifying who is subject to suit under a federal statute, courts should — all
things being equal — presume that Congress intends for the statute to apply in those
cases in which suit against a given entity can go forward without threatening to trench
on ordinary sovereign prerogatives. Indeed, Will’s holding that “person” has a bifurcat-
ed application under 42 U.S.C. § 1983 makes no sense unless it stands for that proposi-
tion; on any other reading, the dual interpretation of “person” adopted in Will would
simply reflect an unprincipled ad hoc pronouncement.

Applying the better reading of Will to the situation here, it is plain that the term “per-
son” as used in the False Claims Act should not be read to exclude a State in a case
brought by the United States, for, as we have emphasized, it is firmly established that
sovereign immunity principles are not in any way threatened by lawsuits brought
against the States by the United States itself. Indeed, “[f]or purposes of such lawsuits,
States are naturally just like any nongovernmental entity.” Union Gas, 491 U.S. at 11
(emphasis added). And, because nongovernmental entities, such as business corpora-
tions, were considered to be “persons” when the FCA was enacted in 1863, see Stevens,
120 S. Ct. at 1868, see also Cotton v. United States, 11 How. 229 (1851) (holding, twelve
years before the enactment of the FCA, that both corporations and governments are
legal “persons”), it follows that States should likewise be considered suable “persons”
when the United States Government is the plaintiff.iii

If, of course, there were any affirmative indicia in the 1863 legislative materials to the
effect that Congress viewed States differently from other corporations with respect to
suits initiated by the United States, the analysis might differ. But the 1863 legislative
materials do not yield evidence pointing either way on the matter, and they certainly
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yield no evidence suggesting that Congress would be hostile to a suit against a State
whom the Attorney General of the United States had reason to believe was guilty of
defrauding the treasury of the National Government. That being the case, the reason-
ing of Will strongly indicates that the term “person” in the FCA encompasses States
when the United States is the plaintiff.iv

II. THE RIGHTS OF THE UNITED STATES AND OF QUI TAM PLAINTIFFS
IN SUITS AGAINST STATES INITIATED BY PRIVATE RELATORS AND
LATER JOINED BY THE UNITED STATES 

If the foregoing analysis were accepted and the United States were permitted to bring an
FCA suit against a State, two important questions would arise: (i) whether the United
States is limited to initiating a new action or instead has the option of joining a qui tam
suit brought by a private relator; and (ii) whether, if the United States may join an exist-
ing suit, the relator would be permitted to continue on as a party to the suit after the
Government joined.

In considering these questions, it is important to bear in mind that, under the qui tam
provisions of the FCA, qui tam actions are required to be filed under seal, and they are
not to be served on the defendant until after the U.S. Attorney General has an oppor-
tunity to investigate the allegations and determine whether the United States wishes to
join in the suit. Thus, during the seal period, a State defendant does not even know that
it has been sued and therefore is not in a position to move to dismiss the action either
on statutory grounds or on Eleventh Amendment grounds. And, an Eleventh
Amendment defense, though jurisdictional in nature, cannot be raised by a court sua
sponte but instead must be affirmatively invoked by a State. See Idaho v. Coeur d’Alene
Tribe of Idaho, 117 S. Ct. 2028, 2033 (1997). Thus, as a practical matter, the issue of
whether a State has properly been sued will not arise unless and until the seal has been
lifted, the State has been served with process, and the Attorney General has made her
determination as to whether to join the suit.

If the Attorney General does not join the suit at the time of service and unsealing, a
State, of course, will successfully be able to dismiss the suit on the direct authority of
Stevens. If, however, the Attorney General does join the suit, the matter becomes more
complicated.

If the Court agrees with the proposition that a State is a “person” when the United States
sues, then, by definition, there is at least one proper plaintiff before the court. And, in
the Eleventh Amendment area, the law is clear that, so long as the United States has the
statutory authority to sue a particular unconsenting State, private parties with no inde-
pendent ability to sue may participate in the action on the side of the United States as
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intervenors. Arizona v. California, 460 U.S. 605, 614 (1983). Moreover, even where the
United States joins the suit after the otherwise-barred private parties have initiated it,
the presence of the United States cures any Eleventh Amendment or sovereign immu-
nity defect and the private parties may continue to participate in the suit. See Mille Lacs
Band of Chippewa Indians v. Minnesota, 124 F.3d 904, 913 (8th Cir. 1997); Seneca
Nation of Indians v. State of New York, 178 F.3d 95, 97 (2d Cir. 1999) (per curiam),
affirming 26 F. Supp. 2d 555, 563-65 (W.D.N.Y. 1998).

By parity of reasoning, it would appear that, if a State is an FCA “person” when the
United States sues, the United States is not required to initiate a new action if it wishes
to sue on the basis of allegations made in a qui tam suit brought against a State, but
instead may properly join in, or intervene in, the existing suit. This is significant, because
the ability of the United States to intervene or join in an existing suit rather than initiat-
ing a new suit might well have important statute-of-limitations consequences, in that,
under established statute-of-limitations principles, where an additional plaintiff joins a
suit after an action has been filed, the joinder “relates back” to the date of the original fil-
ing as long as the newly-joined party is not asserting any new claims. See generally 5A
C. Wright & A. Miller, Federal Practice and Procedure § 1357 & n.3. When the United
States joins a qui tam suit, it by definition asserts the same claims as the relator.

The question still remains, however, as to what rights the qui tam relator herself would
have in a suit brought against a State and joined by the United States. On that issue, the
Eleventh Amendment cases again provide helpful guidance. Under the pertinent case
law, a party that otherwise is barred by sovereign immunity principles from suing the
State may participate in a suit alongside the United States, but only “to the extent that …
[the] claims or issues … are … identical to those made [or raised] by the United States.”
Seneca Nation, 178 F.3d at 97. Because a qui tam relator, by definition, does not bring
personal claims, but only brings claims on behalf of the United States — claims that, if
joined by the United States, are necessarily “identical” to the Government’s claims — it
would appear that a relator could play a role akin to an intervenor with respect to any
claims raised in the relator’s complaint that the Government has chosen to pursue.

This would mean that claims asserted by the relator in her complaint but not joined in
by the United States would be barred, as would any items of relief sought by the relator
and not pursued by the United States. Less clear is whether a State would be able to pre-
clude a qui tam relator from exercising the relator’s ordinary right under 31 U.S.C.
§ 3730(c)(2)(A) or (B) to request a hearing concerning the propriety or fairness of any
settlement or dismissal of the action proposed by the Government.

It does seem clear, however, that if a relator merely filed briefs or submitted evidence
supporting the Government’s claims, that the State would not in any way be prejudiced
and that the relator would be in virtually the same position as the private intervenors
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permitted to litigate against States in Arizona v. California and its progeny. The State’s
ultimate liability for its false claims, of course, is the same regardless of whether a rela-
tor is participating in the suit; disputes concerning the percentage of the recovery that
should go to the relator are strictly between the United States and the relator, and the
State would have no legitimate interest in such matters.

Therefore, in a qui tam suit against a State that the United States joins, there is a good
argument that, if the United States has no objection, the relator should be permitted to
continue as a party, albeit with a circumscribed role that precludes the relator from
demanding more from the State than the United States is demanding, or from inserting
claims or issues into the litigation that the Government is unwilling to raise.

It should be added at the same time, however, that while there is a good argument that qui
tam suits against States are viable post-Stevens if the Government joins, a relator or her
attorney who has information concerning fraud by a State against the United States would
be well advised to sue, not only the State, but also the individual officers, employees, or
agents of the States who are responsible for the submission of the false claims in question.

As the previous article in this series explains, such individual capacity suits against State
officials stand on a very firm legal footing. See 19 TAF QR at 29-32 (July 2000). Thus,
if individual defendants are named in addition to the State, a relator would in all likeli-
hood be permitted to play a significant role in the conduct of the litigation even if the
court were to permit only the United States to have party status with respect to claims
against the State itself. That role would approximate the role ordinarily played by rela-
tors in qui tam litigation, since there will almost inevitably be a substantial overlap
between the issues concerning the liability of the individual defendants and those con-
cerning the liability of the State itself. Moreover, given the existence in some jurisdic-
tions of statutory provisions that indemnify state officials against liability for wrongdo-
ing in particular circumstances, such suits may have the potential of achieving results
similar to those that could be achieved if the relator were accorded party status as
against the State itself.

In sum, even if Stevens is read to cut off entirely the relator’s right to assert FCA claims
against States, such a reading still would not preclude a relator from participating in
FCA litigation against States where the United States has joined the suit and where indi-
viduals or other non-State entities have been named as defendants.
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ENDNOTES

i Union Gas presented both a statutory interpretation question and a constitutional question. Although
the Supreme Court subsequently repudiated the constitutional analysis of the plurality in Union Gas, see
Seminole Tribe, 517 U.S. at 63-73, neither Seminole Tribe nor any other decision of the Supreme Court
casts doubt on the statutory analysis that commanded a majority in Union Gas — a majority that includ-
ed Justice Scalia, the author of Stevens.

ii It therefore is not surprising that the Stevens majority did not take issue with Justice Ginsburg’s state-
ment in her concurrence that “the Court’s decision … leave[s] open the question whether the word ‘per-
son’ encompasses States when the United States itself sues under the False Claims Act.” 120 S. Ct. at 1871.

iii See the first article in this series for a full explanation of why the 1863 Act, rather than the 1986 Act,
forms the proper point of departure in determining the meaning of “person” under the FCA. 19 False
Claims Act and Qui Tam Quarterly Review (July 2000) at 17, 21-22. That article also explains that,
because the 1863 Act, which provided for double damages and penalties as the remedy for filing false
claims, has repeatedly been construed by the Supreme Court to be a remedial, and not a punitive, statute,
the presumption against applying “punitive” statutes to States and other public entities does not apply in
the case of the 1863 FCA. And, the article adds, because the Court in Stevens ruled that in 1986 Congress
intended to leave the 1863 definition of “person” intact, the presumption should not play any role in
interpreting the 1986 Act either. Id. at 21-23.

iv Because the statute at issue in Will, 42 U.S.C. § 1983, authorizes only private parties to bring suit —
and not the United States, see United States v. Philadelphia, 644 F.2d 187, 192 (3rd Cir. 1980), the fact that
Will holds that States themselves (as opposed to State officials sued in their official capacity) are not “per-
sons” for any purposes, see 491 U.S. at 65-70, is fully consistent with the analysis in this Article. Vis à vis
individual plaintiffs, States themselves are “sovereigns” in all types of actions, see Ex Parte Young, 209 U.S.
123 (1908), but, under Young, state officials are treated as equivalent to the “sovereign” only in damage
actions and not in injunction actions. Id. at 159-60. Thus, Will reads § 1983’s use of the term “person”
to reflect the fine points of sovereign immunity doctrine in much the same way as does this Article.
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Confidentiality Concerns When Disclosing
Medical Records

Kenneth J. Nolan, Esq.
Ft. Lauderdale, Florida

For years, we relied on physicians to maintain the confidentiality of medical records.
The heart of the confidentiality protection was the physician code of ethics not to
divulge private information to third parties without the patient’s consent (unless pro-
vided for by the law or for the patient’s protection). In the last decade, the necessity for
greater control over the privacy of medical records has been recognized1, and piece-
meal legislation has been enacted.2 Recently, with the revolution in the manner in
which health care is delivered, the need for systematic federal privacy legislation and/or
regulation has become primary. Efforts to uphold confidentiality, however, can clash
with legitimate efforts to fight health care fraud.

RECENT ACTIVITY

The first major milestone was contained in the Health Insurance Portability and
Accountability Act of 1996 (HIPAA). HIPAA required Congress to enact comprehensive
national medical record privacy standards by August 21, 1999. If Congress failed to meet
that deadline, HIPAA required the Secretary of HHS to issue regulations in the year 2000.

Meanwhile, as the Justice Department’s attention increased its attention to health care
fraud, the confidentiality of medical records became an important internal issue.3 The
Attorney General, in conjunction with the Secretary of Health and Human Services,
issued “Guidelines for Implementation of the Healthcare Fraud and Abuse Control
Program” (January 24, 1997). In Section VI, the Guidelines directly address the protec-
tion of the confidentiality of individually identifiable health information and the priva-
cy of those individuals whose health information is disclosed to federal, state, and local
law enforcement programs in connection with activities conducted pursuant to the
Healthcare Fraud and Abuse Control Program. In a Memorandum dated October 15,
1998, Deputy Attorney General, Eric H. Holder, Jr. emphasized to U.S. Attorneys that
the “Department is firmly committed to strict adherence to these guidelines,” and fur-
ther emphasized that “they be applied to all individually identifiable health informa-
tion.” In doing so, Deputy Holder gave examples of how to restrict access, when faced
with the possibility that individual information would be disseminated.

During the 106th congress, with the HIPAA deadline looming, four bills4 were intro-
duced to protect the privacy of health care-related information and impose criminal
and civil penalties for unauthorized use of such protected information. Unfortunately,

29
TAF Quarterly Review Vol. 20 • October 2000



neither the House nor the Senate was able to muster the bipartisan support necessary
to pass a privacy bill by the HIPAA deadline of August 21, 1999.

As a result, on November 3, 1999, the DHHS released the notice of proposed rule-mak-
ing (NPRM) entitled “Standards for Privacy of Individually Identifiable Health
Information; Proposed Rule.” In the NPRM, the Department attempts to develop a clear
and consistent set of privacy standards with the broadest possible reach, notwithstand-
ing the fact that its statutory authority under HIPAA would limit the application of any
regulations to the electronic exchange of patient health information for administrative
and financial purposes, and that the standards would apply only to three classes of cov-
ered entities: health plans, health care clearinghouses, and health care providers.

On February 17, 2000, HHS Assistant Secretary for Planning and Evaluation, Margaret
A. Hamburg, M.D., testified before the House Committee on Ways and Means,
Subcommittee on Health about the proposed rules. By this time, the proposed rules had
engendered over 40,000 comments, including those submitted by Taxpayers Against
Fraud, The False Claims Act Legal Center.

The proposed regulations may pose significant issues for the qui tam practitioner. While
the rules are intended to balance the individual’s right to privacy and the public’s interest
in preventing fraud as it relates to law enforcement, there are several provisions in the rules
which may weaken the effectiveness of the False Claims Act. One example is proposed rule
§ 164.506(e), which allows a health care provider to contractually restrict a business part-
ner and its employees from disclosing protected health information for any purpose out-
side the scope of the contract. Furthermore, the provision requires the destruction of all
protected health information obtained by business partners (e.g. a billing company) of
covered entities at the termination of a contract, potentially leading to the premature
destruction of evidence of fraud. Other regulations seemingly do not hinder and may even
help alleviate certain potential obstacles in bringing qui tam lawsuits. For instance the pro-
posed regulations in § 164.518(c) protect the ability of would-be relators employed by cov-
ered entities to bring evidence of fraud to the attention of government authorities or “an
attorney” without causing their employers to violate the Secretary’s standards. The full text
of the standards can be located at http://aspe.hhs.gov/admnsimp/nprm/pvclist.htm. The
Final Rules are expected in November 2000.

SPECIAL TREATMENT FOR SUBSTANCE ABUSE RECORDS

Notwithstanding the difficulties in enacting comprehensive medical record privacy leg-
islation, substance abuse  records are given special federal protections under 42 U.S.C.
§ 290dd-2 (hereinafter “the Confidentiality Statute”). It is important for the practi-
tioner to be aware of these protections because violation of the regulations can result in
criminal convictions and fines of up to $5,000.00. Ironically, any violations of 42 C.F.R.
§ 2.1 et seq. are to be directed to the local United States Attorney’s Office.
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The Confidentiality Statute broadly protects the following types of records:

Records of the identity, diagnosis, prognosis, or treatment of any
patient which are maintained in connection with the perfor-
mance of any program or activity relating to substance abuse
education, prevention, training, treatment, rehabilitation, or
research, which is conducted, regulated, or directly or indirectly
assisted by any department or agency of the United States shall,
except as provided in subsection (e) of this section, be confiden-
tial and be disclosed only for the purposes and under the cir-
cumstances expressly authorized under subsection (b).

42 U.S.C. § 290dd-2(a) (emphasis added).

The Confidentiality Statute does not apply to all patients treated for substance abuse.
For example, it does not apply “to emergency room personnel who refer a patient to the
intensive care unit for an apparent overdose,” unless the primary function of the per-
sonnel is to diagnose, treat or refer substance abuse treatment, and the ER unit is mar-
keted as a substance abuse treatment facility. 42 C.F.R. § 2.12(e)(1). Moreover, it does
not apply to records of overdose patients who are categorized as suicidal/severely
depressed.

The regulations interpreting and implementing the Confidentiality Statute are promul-
gated at 42 C.F.R. Part 2. In subpart E (42 U.S.C. § 2.61 et seq.), the regulations provide
various mechanisms for obtaining court orders authorizing disclosure. Although sub-
part E § 2.64(b) contains a right of private parties to apply for a court order to disclose
such records, the regulation is clear that notice must be given to the patient and the
provider. On the other hand, the government may apply for an order authorizing dis-
closure ex parte under § 2.66(2)(b). Accordingly, the only practical way to transfer the
substance abuse records to the United States is to work with the United States to obtain
a court order under § 2.66(2)(b).

The procedure and criteria authorizing disclosure and use of such records by the gov-
ernment are located in 42 C.F.R. § 2.66. Application for an order may only be made by
a government agency with jurisdiction over the health care program. In the qui tam
context, the application must be filed ex parte by the Assistant United States Attorney,
under seal. The Court must find “good cause” for the entry of an order. The relator
does not have standing to object or join in the motion.

After finding “good cause,” for entry of the order, the court must “impose appropriate safe-
guards against unauthorized disclosure.” 42 U.S.C. § 290dd-2(b)(2)(C). The minimum
safeguards are set forth in 42 C.F.R. § 2.64(e). In addition to the items set forth in subsec-
tion (e), it is suggested that the following should be included in the proposed order: (1)
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specify that patient identifying information will be deleted prior to public disclosure at trial
or in any publicly filed pleadings, absent further order of the court; (2) limit access of mate-
rial to the United States and federal law enforcement personnel involved in the investiga-
tion, and any subsequent related prosecutions, and to such experts and agents, as the
United States and the relator may need to consult to analyze, interpret or organize the infor-
mation contained in the records; (3)affirmatively state that any information obtained as a
result of the order will not be used as a basis for an application for an order under § 2.65
(regarding criminal investigation or prosecution of patients); and, (4) specify that certain
procedures will be in place to safeguard the records (see insert).

CONFIDENTIALITY CONCERNS IN QUI TAM CASES

In most health care fraud cases, qui tam counsel are faced with difficult issues concerning
the disclosure of medical records obtained by the relator. You can be sure the relator did
not ask each patient’s permission to copy his medical records. First, as recognized by the
Supreme Court in Jaffe v.  Redmond, 518 U.S. 1 (1996), a federal privilege attaches to
psychological/psychiatric/social worker records. It is not absolute, however, as the
Jaffee Court did recognize that there would be “situations in which the privilege must
give way.” The Court declined to delineate the “full contours” of the privilege, leaving
further issues to be decided on “a case-by-case basis” in the lower courts. Second,
records containing “sensitive” medical information (e.g. regarding AIDS and other sex-
ually transmitted diseases) are specifically protected by various state statutes.
Disclosure of such information, at minimum, subjects the relator on cross-examination
to adverse inferences by juries.5

Multiple state statutes providing non-disclosure requirements have led to serious concern
by qui tam counsel of ethical, criminal and civil liability.5 This writer, however, is unaware
of any cases where a qui tam relator or counsel has been the subject of a related criminal
or civil action. It may be that the records themselves never find their way outside of gov-
ernment attorneys and their agents before the case is settled or appropriate court orders
are obtained.6

But we as qui tam counsel cannot guarantee the absolute of no liability. In the process of
filing a qui tam action then, to what extent and how should counsel initially disclose med-
ical records to the government?  To the extent the relator produces patient medical records
to the United States as part of the pre-filing or Disclosure Statement process, the safest
practice is to redact the patient identifiers, including names, social security numbers, tele-
phone numbers, spouse’s names, and the like. When necessary, the government can sub-
sequently obtain the records by various methods such as subpoena, search warrant, civil
investigative demand, etc. Alternatively, counsel may apply for a court order sanctioning
the disclosure. While there may be circumstances warranting a less conservative approach,
common sense dictates that redaction of patient identifiers be seriously considered.
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CONCLUSION

The general principle that anonymous rather than individually identifiable information
be used wherever possible should be followed where feasible. Counsel must do so as it
relates to medical records covered by the Confidentiality Statute. In most cases, gov-
ernment attorneys will welcome counsel’s assistance and cooperation, especially if they
are unfamiliar with the growing maze of statutory and regulatory requirements.
Counsel also should be aware of the final version of the Secretary’s “Standards for
Privacy of Individually Identifiable Health Information,” as well as any new federal leg-
islation that is sure to be passed in the coming years.

The following sets forth an example of the physical maintenance procedures entered by
Court Order in a sealed case to ensure the privacy of substance abuse treatment records
which were authorized by the Court to be maintained by the Government:

(1) Maintenance: The records and any copies thereof will be placed in files or folders
marked “CONFIDENTIAL.” When not being used, these files or folders will be
stored in a secure room, safe, file drawer or cabinet marked “CONFIDENTIAL.”

(2) Access: Access to the records will be restricted to those authorized by the Order to
view them. Review of the records will take place behind closed doors. Before a dis-
closure of any of the records is made to a person not authorized by the Order to
view them, all patient identifying information will be redacted from the records
intended to be disclosed.

(3) Closed files: When the case is closed, all substance abuse treatment records
obtained pursuant to the Order will be placed in a locked storage facility, in a fold-
er marked “CONFIDENTIAL - DO NOT DISCLOSE OR DISSEMINATE WITH-
OUT CONSULTING COUNSEL.”

(4) Designation of person to be responsible for the records: A federal law enforcement
officer or officers will be designated to have primary responsibility for maintain-
ing the security procedures set forth above.

(5) Acknowledgments: Any non-governmental persons reviewing said records shall be
required to sign a form indicating that they recognize the sensitivity of the records
and will be violating a Court Order and subject to contempt for wilfull disclosure
of any of the contents of the records.
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ENDNOTES

1Numerous articles and studies have been written pre-dating the recent legislative activity discussed
hereinafter. They include: U.S. Congress, Office of Technology Assessment, Protecting Privacy in
Computerized Medical Information (1993); M. Donaldson and K. Lohr, Health Data in the Information
Age: Use, Disclosure and Privacy (1994); L. O. Gostin, Health Information Privacy, 80 Cornell L. Rev. 101
(1995); See Lawrence O. Gostin et al., Privacy and Security of Health Information in the Emerging
Health Care System, 5 Health Matrix 1(1995); P. Schwartz and J. Reidenberg, Data Privacy Law, (1996);
National Committee on Vital and Health Statistics, Health Privacy and Confidentiality
Recommendations, approved June 25, 1997; National Research Council, For the Record: Protecting
Electronic Health Information (1997).

2See, e.g. 42 U.S.C.§1395 i-3(c)(1)(A)(iv); §139 6r(c)(1)(A)(iv); (nursing home confidentiality of per-
sonal and clinical records). General legislation also has been enacted. See, e.g. Privacy Act of 1974, 5
U.S.C. §552(b)(1)-(3), (6) (1994), (requires federal agencies to utilize fair information practice with
regard to the collection, use, or dissemination of systematized records); Freedom of Information Act of
1966 (FOIA), id. 552, (exempts from governmental disclosure several categories of records which include
health information).

3 The growing awareness by DOJ of the need to protect privacy for personal information is not limited
to health care records. For example, the DOJ and several related organizations have recently joined
together to develop  broad principles of justice privacy policy and tools to assist jurisdictions in assessing
the privacy implications of their information systems. See Privacy Impact Assessment for Justice
Information Systems Working Paper, August 2000, available at http://www.ojp.gov.

4Medical Information Privacy and Security Act (Senate [S.573.IS] and House [H.R.1057.IH]), Medical
Information Protection Act of 1999 (Senate [S.881.IS]), and Personal Medical Information Protection
Act of 1999 (House [H.R.2404.IH]). Contained within these bills are certain provisions for disclosure for
law enforcement purposes.

5The author wishes to thank James G. Sheehan, AUSA, Chief, Civil Division, Eastern District of
Pennsylvania, for his input. Mr. Sheehan makes specific reference to these and other categories of doc-
uments in the standard letter he sends to relator’s counsel who have met with him/his office in the pre-
filing stage.

6Arguably, because the False Claims Act cases arise under a federal statute, the Supremacy Clause dictates
that the federal statute trumps any state statute’s non-disclosure requirements. See e.g. Memorial Hospital
for McHenry County vs. Shadur, 664 F. 2d 1058 (7th Cir. 1981).

7The concern among relator counsel includes subjection of the client to criminal prosecution, as well as
counterclaims from the defendant for civil theft, conversion, invasion of privacy, and violation of
employment agreement confidentiality provisions, etc.
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ALLEGATION: HUD FRAUD

U.S. ex rel. K & R Limited Partnership v.
Massachusetts Housing Finance Agency (D DC
No. 1:99CV01343)

In July 2000, a qui tam suit was unsealed alleging
that the Massachusetts Housing Finance Agency
(MHFA) defrauded the U.S. Department of
Housing and Urban Development by refinanc-
ing tax-exempt bonds but failing to pass on the
savings to the Government. The relator, Robert
Ercolini, is a Boston, Massachusetts accountant
and part owner of several housing develop-
ments. HUD assists low-income families resid-
ing in multifamily housing rental projects by
remitting interest reduction payments to the
mortgagee of such projects. MHFA originally
funded 236 projects in Massachusetts through
the issuance of tax-exempt bonds. In 1993
MHFA refinanced the bonds at lower interest
rates. According to the qui tam suit, refinancing
the bonds enabled MHFA to pay bondholders a
lower interest rate, but MHFA continued to
request the same amount from HUD in interest
reduction payments as it did prior to the refi-
nancing. The DOJ has declined to intervene.
The relator is represented by Carl A.S. Coan, Jr.
and Carl A.S. Coan, III of Coan & Lyons
(Washington, D.C.).

ALLEGATION: FALSE VALUATION OF
HOTEL PROPERTY

U.S. ex rel. Reed v. The Walt Disney Company
et al. (MD FL No. 99-1517-CIV-ORL-22A)

In July 2000, a qui tam suit was unsealed alleging
that The Walt Disney Company, an executive
vice president at Disney, and its affiliate compa-
nies used defective cost and pricing data during
negotiations with the Army for the lease and
eventual purchase of an Orlando Hotel. The

complaint was filed in November 1999 by
William Reed and Wayne Whatley, two former
hotel developers who had competed for the
Army lease. DOJ declined to intervene. The law-
suit alleges that Disney violated the Truth In
Negotiations Act by providing defective cost and
pricing data which falsely indicated that the
hotel would be self-sustaining, when in fact
Disney knew that under current market condi-
tions the hotel would not be self-supporting.
Pursuant to Army regulations, in order to receive
Army approval for the transaction, Disney was
required to certify that the hotel would be self-
supporting. According to the complaint, the
hotel lost $1.6 million in its first year. The com-
plaint further alleges that Disney’s defective cost
data eventually caused the Army to purchase the
hotel for an amount above its fair market value.
The relators are represented by Mike Maher of
Gibson & Guiley, P.A. (Orlando, FL), Shawn
Mathis Isbell (Austin, TX), and Mike Davis of
Slack & Davis (Austin, TX).

ALLEGATION: FALSE CERTIFICATION OF
TESTING/USE OF UNQUALIFIED PER-
SONNEL

U.S. and State of California ex rel. Torres v.
Twining Laboratories of Southern California,
Inc. et al. (CD CA No. 98-7708)

In August 2000, DOJ intervened in a qui tam suit
alleging that Twining Laboratories of Southern
California, Inc. failed to identify defective welds
and used unqualified inspection personnel while
testing welds for the Los Angeles subway system.
The qui tam suit alleges that Twining failed to
use contractually required inspection personnel
and performed shoddy tests of numerous welds
during subway construction, ultimately causing
the Los Angeles Metropolitan Transit Authority
(MTA) to pay to fix the welds. The MTA derives
substantial funding from the Federal
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Government. The Government alleges that the
welds, if left unrepaired, could have caused acci-
dents leading to serious injuries. Michael Torres,
a former quality assurance engineer for the
MTA, filed the qui tam suit in September 1998
after discovering false inspection certificates.
Louis Cohen (Encino, CA) represents the relator.
Assistant U.S. Attorney Hong Dea is representing
the Government.

ALLEGATION: KICKBACKS AND
IMPROPER SELF-REFERRALS

U.S. ex rel. Goodstein et al. v. McLaren
Regional Medical Center et al. (ED MI No. 97-
CV-72992-DT)

In September 2000, DOJ intervened in a qui tam
suit alleging that McLaren Regional Medical
Center (McLaren), Family Orthopedic Realty
(FOR), and Family Orthopedic Associates
(FOA) conspired to defraud the Medicare pro-
gram through kickbacks and violations of physi-
cian self-referral prohibitions. The complaint
alleges that McLaren and its affiliated clinics vio-
lated the False Claims Act and the Physician Self-
Referral Prohibition of the Social Security Act by
submitting Medicare claims for services referred
by FOA physicians despite FOA’s improper rela-
tionship with affiliated real estate venture FOR.
McLaren allegedly paid excessive rent to FOR to
lease office space for a physical and occupational
therapy clinic while FOR and FOA physicians
referred patients to McLaren for those services,
which were then provided in the leased space. In
addition, under the terms of the lease, McLaren
paid FOA doctors a $25,000 per year director’s
fee. The qui tam action was filed in June 1997 by
Peter Goodstein and Charles Grossmann, both
Flint, Michigan attorneys. The Government is
represented by Assistant U.S. Attorney Michael
Riordan.

ALLEGATION: SELF-DEALING

United States v. Harvard (D MA No. ___ )

In September 2000, DOJ reportedly filed a False
Claims Act suit against Harvard University and
four individuals for allegedly defrauding a gov-
ernment funded project to help transition the
Russian economy into a capitalist system. The
individuals named in the suit were: Andrei
Shleifer, a Harvard economics professor; his wife
Nancy Zimmerman; Jonathan Hay, a legal
expert; and, his wife Elizabeth Herbert. From
1992 to 1997, Harvard administered the U.S.
Agency for International Development’s Russia
program, designed to help Russia develop eco-
nomic and legal systems. The suit alleges that
while running the Russia program, the defen-
dants falsely certified that Harvard and its
employees were providing impartial advice to
the Russian government on establishing fair cap-
ital markets, when in fact the individuals were
heavily invested in the Russian economy and
sought to promote their own economic interests.
Shleifer and Hay allegedly had employees
research Russian oil stocks and proceeded to
purchase a significant amount of shares through
a relative. In addition, Shleifer and Zimmerman
are accused of investing $200,000 in gas and util-
ities companies which were to be affected by the
privatization effort. U.S. Attorney Donald Stern
represents the Government.
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U.S. ex rel. Buford et al. v. Gambro Healthcare,
Inc. et al. (MD FL No. 6:99-354-ORL-19B)

In July 2000, DOJ announced that GAMBRO
Healthcare, Inc. and two of its Florida sub-
sidiaries agreed to pay a total of $53.1 million
to settle a qui tam suit alleging that the labora-
tories submitted false claims for services pro-
vided to end stage renal disease (ESRD)
patients. According to the lawsuit, the GAM-
BRO companies billed Medicare, Medicaid, and
TRICARE for medically unnecessary lab tests
provided to ESRD patients, double billed for
lab tests, and violated Medicare billing regula-
tions pertaining to lab test panels. The qui tam
suit was filed by Jay Buford, William Schoff, and
Dianne Castano. The settlement follows an
investigation by HHS OIG, DCIS, and the FBI.
The relators were represented by John Rankin
(Brentwood, TN) and Patricia Sigman of
Sigman & Sigman (Altmonte Springs, FL).

United States v. Guardian Moving and Storage
(D MD No. L-99-3511)

In July 2000, Guardian Moving and Storage
Co., Inc. agreed to pay $575,000 to resolve a
False Claims Act suit alleging that the company
collected union wage hikes for contract work
performed by nonunion workers under its
contract with the National Security Agency.
Guardian provided the NSA with workers for
moving and office relocations. According to
the Government, Guardian requested and
received three modifications to its NSA con-
tract which allowed Guardian to bill at higher
rates for labor performed by union workers. A
DCAA audit reportedly discovered that only 25
percent of Guardian’s workers were union
members, but Guardian was billing for all work
performed at the higher union rates. DCIS and
the NSA OIG also investigated the matter.
Assistant U.S. Attorney Charles Peters repre-

sented the Government.

U.S. ex rel. Johnson et al. v. Shell Oil Company
et al. (ED TX No. 9:96 CV66)

In July 2000, DOJ announced that Union Pacific
Resources Company agreed to pay $2.7 million
to settle a qui tam suit alleging that the corpora-
tion underpaid royalties due for oil produced on
federal and Indian lands. The suit, alleging that
14 oil companies engaged in systematic under-
reporting for millions of barrels of oil, was filed
in 1996 by J. Benjamin Johnson and John
Martinek, former employees of Atlantic
Richfield Co. According to DOJ, Union Pacific
was required to submit reports reflecting the
amount and value of oil the company produced
pursuant to leases administered by the
Department of the Interior. Instead, the com-
pany allegedly submitted reports for a ten-year
period that undervalued the oil and, as such,
paid fewer royalties than owed. The relator’s
share from this settlement was not announced.

DOJ previously has reached settlement agree-
ments with other defendant oil companies in
this action, including a $95 million settlement
with Chevron Corporation, a $32 million settle-
ment with BP Amoco, a $26 million settlement
with Conoco, Inc., a $11.9 million settlement
with Devon Energy Production Company (for-
merly Pennzoil) and a $7.3 million settlement
with Oxy USA. Michael Havard and Reuben
Guttman of Provost & Umphrey Law Firm
(Beaumont, TX) represented the relators.
Representing the Government was U.S. Attorney
Mike Bradford.

Mercy Health Care System

In July 2000, Mercy Health Care System of
Southeastern Pennsylvania agreed to pay nearly
$1.2 million to settle allegations that the teaching
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hospital violated Medicare billing regulations
pertaining to faculty physician services. The
government alleged that Mercy failed to provide
sufficient documentary evidence that faculty
physicians were personally involved in perform-
ing various services, as required by Medicare
reimbursement rules. In addition, the govern-
ment claimed that Mercy submitted claims that
were not in compliance with Medicare Part B
rules governing coding, documentation, and
reimbursement for physician services. The alle-
gations came to light as a result of a self-audit by
Mercy. HHS OIG investigated the matter.
Assistant U.S. Attorney Margaret Hutchinson
represented the Government.

United States v. Mercy Douglass Human
Services Corp. (ED PA No. 00-CV-3471)

In July 2000, Mercy Douglass Human Services
Center and Mercy Douglass Center Inc. , d/b/a
Stephen Smith Home for the Aged, agreed to pay
$160,000 to settle a False Claims Act suit alleging
that it provided inadequate nutritional, nursing,
and wound care services to Medicare and
Medicaid beneficiaries. According to the lawsuit,
the Philadelphia, Pennsylvania nursing home
failed to prevent and treat bedsores, maintain
patient body weight, or otherwise provide basic
care. As part of the settlement, the nursing home
agreed to hire an independent management
firm, pay for federal monitors, and develop
wound care and pain management protocols.
The settlement was in the form of a consent
judgment. HHS OIG investigated the matter.
Assistant U.S. Attorney David Hoffman repre-
sented the Government.

University of Kansas Medical Center

In July 2000, the University of Kansas Medical
Center, its affiliated physicians group, and six-
teen related medical foundations agreed to pay
$1.5 million to settle allegations that the foun-

dations billed Medicare for physician services
when the physicians were not actually present.
According to the Government, the foundations
charged Medicare for supervision supposedly
rendered by faculty physicians when in fact the
services were provided by unsupervised resi-
dents and interns. The hospital also allegedly
failed to comply with Medicare’s requirements
governing coding and reimbursement for ser-
vices. HHS OIG investigated the matter. The
Government was represented by Assistant U.S.
Attorney Richard Schodorf.

United States v. Mack (SD TX No. H-98-1488)

In July 2000, a federal magistrate judge in Texas
awarded the Government nearly $1.5 million in
a False Claims Act suit alleging that William
Harold Mack, M.D. billed Medicaid and
CHAMPUS for services not performed. Mack,
a Houston pediatrician, operated two clinics
that screened children for various medical prob-
lems, such as sickle cell anemia and lead poison-
ing. From 1992 to 1995, Mack billed the Texas
Health Steps Program for numerous blood
screening tests which were never performed. In
addition, Mack systematically billed Medicaid
and CHAMPUS for strep, tympanometry, and
allergy screening tests which were never given.
The Government filed the False Claims Act suit
in 1998. The case was investigated by the DCIS
and the Texas Medicaid Fraud Control Unit.
According to the judgment, investigators
became aware of Mack’s false billings when his
Medicaid income increased by nearly $500,000
between 1991 and 1992.

Compaq Computer Corporation

In July 2000, DOJ announced that Compaq
Computer Corporation agreed to pay $4.5 mil-
lion to settle allegations that former subsidiary
Digital Corporation inflated labor costs under a
DOD contract to install computer network
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equipment. In 1995, Digital voluntarily dis-
closed to the Government that it inflated labor
charges for certain work performed under the
contract. A subsequent government investiga-
tion reportedly uncovered additional over-
charges. According to DOJ, Digital Corporation
converted parts, shipping, and warehousing
costs into labor hours in order to increase pay-
ments received under the contract. In addition,
Digital allegedly billed travel time as a direct cost
and charged higher rates than the contract per-
mitted for some work. Digital no longer exists
as an independent entity. DOD OIG, the Naval
Criminal Investigative Service, DCAA, and
DCIS investigated the matter.

U.S. ex rel. Lissack v. Nuveen Investments et al.
(ED NY No. CR-99-566)

In August 2000, the Securities and Exchange
Commission announced that Nuveen
Investments and seven other investment firms
agreed to pay $13.5 million to settle allegations
they violated the False Claims Act and other
laws by engaging in “yield burning.” This is the
second major global settlement of yield burn-
ing allegations this year and the fifth overall set-
tlement reached in the last two and a quarter
years. Yield burning refers to the artificial low-
ering of a security’s yield by pricing it in excess
of its fair market value. According to the SEC,
the accused brokerage houses, acting as munic-
ipal-bond underwriters, inflated the price of
Treasury securities purchased with proceeds
from the sale of municipal bonds. By therefore
artificially lowering the yield on the securities,
the brokers allegedly diverted money owed to
the Federal Government and the municipalities
that purchased the securities. The global settle-
ment is the continuing resolution of two sepa-
rate qui tam actions. In 1995, Michael Lissack, a
former managing director with Smith Barney
(now Salomon Smith Barney) filed a qui tam
action against sixteen brokerage firms. Two

years later, Florida financial advisor Joseph
Mooney filed a separate complaint in a qui tam
action which also alleged yield burning.

The settlement brings the amount recovered
through yield burning settlements to $185 mil-
lion, about $152 million of which has been
paid to the Federal Government. The relators’
share was not disclosed. Erika Kelton of
Phillips & Cohen (Washington, D.C.) repre-
sented the relators. The Government’s case
was handled by the SEC, Department of the
Treasury, and the IRS as well as the DOJ.

U.S. ex rel. Roby v. The Boeing Company and
SPECO Corp. (SD OH No. C-1-95-375)

U.S. ex rel. Roby v. The Boeing Company and
Litton Industries et al. (SD OH No. C-1-97-410)

In August 2000, the Boeing Company agreed to
pay as much as $61.5 million, including attor-
neys’ fees and expenses, to settle two qui tam
suits alleging that Boeing and its subcontractors
knowingly installed defective gears in hundreds
of the Army’s Chinook CH-47D helicopters.
There is evidence that the defective gears caused
the 1988 crash of a Chinook in Honduras in
which five American soldiers were killed. Other
crashes linked to the defective gears occurred in
Saudi Arabia during Operation Desert Storm
and at Fort Meade, Maryland. The Army has
been forced to ground numerous Chinooks
because of the gear defects.

The settlement resolves two related qui tam
actions filed by whistleblower Brett Roby, a for-
mer Quality Assurance Engineer for Boeing sub-
contractor SPECO Corp. Roby filed an initial
qui tam action against Boeing and SPECO in
1995, and filed a second qui tam suit in 1997
against Boeing and Litton Industries. SPECO
and Litton manufactured the faulty gears
installed in the Chinooks by Boeing. The United
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States intervened in both actions. Boeing is cur-
rently appealing two federal district court rulings
in the 1995 case, one of which holds that the
United States may recover damages which
exceed the cost of the defective gears. The out-
come of the appeal will determine the final
amount to be paid by Boeing. SPECO, after
declaring bankruptcy, settled the allegations
against it in 1997 by agreeing to pay the United
States $7.5 million. Brett Roby will receive a
minimum relator’s share of $6.5 million and an
additional $4 million if the Government prevails
on appeal. Boeing has agreed to pay $7.5 million
in attorneys’ fees and expenses. Roby was repre-
sented in this matter by James Helmer, Jr. and
Frederick Morgan, Jr. of Helmer, Martins &
Morgan, LPA (Cincinnati, OH) and Michael
Havard of the Provost &  Umphrey Law Firm
(Beaumont, TX). Dennis Phillips, Sara Winslow,
Alicia Bentley, Paul Wogaman, and Army Lt. Col.
Michael Child represented the Government.

U.S. ex rel. Goeggel v. Abbott Ambulance, Inc.
et al. (ED MO No. 4:96CV2208 JCH)

In August 2000, Abbott Ambulance Inc. of St.
Louis, Missouri agreed to pay the government
$5.4 million to settle a qui tam suit alleging that
the company billed Medicare for unnecessary
transports and other non-reimbursable trips to
and from doctors’ offices. The suit was filed in
November 1996 by Robert Goeggel, the president
of a competitor ambulance company. According
to the lawsuit,Abbott submitted billing codes and
diagnosis indicators that did not reflect the actu-
al condition of the patient being transported. In
addition, Abbott engaged in a practice known as
“ticket managing” in order to maximize reim-
bursement from Medicare. HHS OIG investigat-
ed the allegations. John Carey of Carey & Danis
(St. Louis, MO) represented the relator. Assistant
U.S. Attorney Claire Schenk represented the
Government.

U.S. ex rel. Relator v. Allegheny General
Hospital (WD WA No.__)

In August 2000, DOJ announced that
Allegheny General Hospital of Pittsburgh,
Pennsylvania agreed to pay $3.2 million to set-
tle a qui tam suit alleging that the hospital
billed Medicare for procedures utilizing med-
ical devices not approved by the Food and
Drug Administration. Medicare does not
reimburse for services utilizing unapproved
devices. The relator, who remains unidentified
as the suit against the remaining defendants
remains under seal, is a former medical device
salesman. According to the lawsuit, Allegheny
and its physicians billed Medicare for more
than 170 procedures performed on Medicare
beneficiaries between 1988 and 1994, all of
which involved investigational, or experimen-
tal, devices. In addition to the monetary dam-
ages, Allegheny will be required to implement a
five-year compliance program related to proce-
dures involving investigational devices. HHS
OIG investigated the matter. This is the most
recent in a series of settlements in this case,
which include settlements with the University
of Washington, the University of California
San Diego, and Sutter Memorial Hospital of
Sacramento. The settlements to date total $13
million. The relator’s share of this settlement is
20 percent or $640,000. The relator was repre-
sented by Don Warren (San Diego, CA) and
Phil Benson (Orange County, CA). The
Government was represented by Assistant U.S.
Attorney Robert Eberhardt.

U.S. ex rel. Saunders v. University of
Pennsylvania Health Systems (ED PA No. 97-
CV-6747)

In August 2000, University of Pennsylvania
Health Systems agreed to pay more than  $12
million to settle a qui tam suit alleging that
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Presbyterian Medical Center, which was pur-
chased by University of Pennsylvania Health
Systems in 1995, violated Medicare regulations
in order to maintain and increase enrollment
in its partial hospitalization program for elder-
ly patients. The settlement amount includes
$3,040,094 previously paid to the Government
by the university, bringing the United States’
total recovery to $12,072,848. The qui tam suit
was filed in 1997 by John Saunders, a former
mental health counselor and case manager for
the program. The qui tam suit alleged that, in
violation of Medicare rules, elderly nursing
home residents were certified as needing par-
tial hospitalization even though their condi-
tion was unlikely to improve as a result.
Medicare provides coverage only for those par-
tial hospitalization services that are medically
necessary to maintain or improve the patient’s
condition and functional level and to prevent
total hospitalization. The suit further alleged
that program counselors billed as therapy ses-
sions activities that were not properly reim-
bursable by Medicare, such as watching televi-
sion, birthday parties, and napping. HHS OIG
investigated the matter. The relator’s share was
18 percent or more than $2 million. The rela-
tor was represented by Gaetan Alfano and
Marc Raspanti of Miller, Alfano & Raspanti,
P.C. (Philadelphia, PA). The Government was
represented by Assistant U.S. Attorney
Margaret Hutchinson.

U.S. ex rel. Kaufman v. Anwar Eye Center Inc.
(ND W VA No. 5:95CV99)

In August 2000, DOJ announced that Anwar
Eye Center Inc. agreed to pay $240,000 to the
Federal Government and the state of West
Virginia to settle a qui tam suit alleging that the
center billed Medicare, Medicaid, and TRI-
CARE for eye procedures performed by
unqualified personnel. According to the law-

suit, the Moundsville, West Virginia ambulato-
ry surgical center, which specializes in cataract
removal surgery and lens implants, billed for
procedures incidental to lens surgery called “eye
blocks” which were performed without a certi-
fied anesthetist. The suit further alleged that
employees were directed to falsify records to
indicate that a person with proper credentials
had performed the procedures. The qui tam
action was filed in 1995 by Margaret Kaufman,
a certified nurse anesthetist who reportedly dis-
covered the fraud while interviewing for a job
at Anwar and surveying the facilities. The set-
tlement concludes an investigation by the HHS
OIG, FBI, DCIS, and the West Virginia
Medicaid Fraud Control Unit. The relator’s
share is 18 percent or $43,845. The relator was
represented by Anthony Sottile (Indiana,
Pennsylvania). Assistant U.S. Attorney Sadhna
True represented the Government.

U.S. ex rel. Costa and Thornburg v. Baker &
Taylor, Inc. et al. (ND CA No. 95-1825-VRW)

In August 2000, W.R. Grace & Co. and former
subsidiary Baker & Taylor, Inc. agreed to pay a
total of $15.5 million to settle a qui tam suit
alleging that Baker & Taylor, Inc. overcharged
schools, libraries, and government agencies
which purchased Baker & Taylor books using
federal grant money. Baker & Taylor is a nation-
al book distributor and was a division of W.R.
Grace & Co. until 1993. The lawsuit alleged that
Baker & Taylor agreed to provide discounts of
approximately 40 percent on trade books, and
did provide the discount to retail purchasers, but
then misclassified trade titles as non-trade titles
for institutional purchasers. The qui tam suit
was filed in 1995 by Robert Costa, head librarian
for the city of Richmond, Virginia, and Ronald
Thornburg, a former Baker & Taylor sales repre-
sentative. Under the terms of the settlement
agreement, the Federal Government will receive
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$3 million exclusively from W.R. Grace & Co.,
and 18 states will share $12.5 million to be paid
jointly by both defendants. Last year, Baker &
Taylor, Inc. paid the Federal Government $3 mil-
lion to settle similar allegations. The relators
were represented by Peter Chatfield and Eric
Havian, of Phillips & Cohen (Washington, D.C.
and San Francisco, CA).

U.S. ex rel. Walton et al. v. Lang (D MD No.
___  )

In August 2000, DOJ announced that Dr. Joel
Lang agreed to pay $301,000 to settle a qui tam
suit alleging that he billed Medicare for certain
routine foot care procedures that were not
reimbursable. According to the lawsuit, the
Cheverly, Maryland podiatrist misrepresented
procedures such as toenail trimming as reim-
bursable office visits. In addition, Lang rou-
tinely billed for nonreimbursable whirlpool
treatments merely intended to prepare the feet
for routine care. The whirlpool treatments, for
which Lang allegedly billed at nearly five times
the national average, are not reimbursable
unless there is documented medical necessity
for the treatment. Lang could not provide
medical records to document and support the
services for which he billed. The qui tam
action was filed by podiatrists Terri Walton and
Arnold Ravick, who purchased Dr. Lang’s prac-
tice in 1997. In addition to the civil settlement,
Lang pled guilty to one count of mail fraud.
HHS OIG and DOD OIG investigated the mat-
ter. Assistant U.S. Attorney S. Hollis Fleischer
represented the Government.

U.S. ex rel. Piacentile v. RespiFlow, Inc. et al.
(ED TX No. 4:99 CV 225)

In August 2000, Transworld Healthcare, Inc. of
Hawthorne, New York agreed to pay the gov-
ernment $10 million to resolve a qui tam suit

alleging that its subsidiaries RespiFlow, Inc.
and MK Diabetic Support Services, Inc. paid
kickbacks to durable medical equipment sup-
pliers and physicians for patient referrals.
Transworld, also a provider of home care ser-
vices, distributes direct mail-order respiratory
medication and diabetic supplies to Medicare
beneficiaries. The qui tam suit alleged that
Transworld paid the kickbacks, disguised as
“marketing fees,” each time a patient received a
medication shipment. Transworld also
allegedly waived co-insurance payments for
Medicare beneficiaries. The qui tam suit filed
in October 1997 by Christopher Piacentile, a
New Jersey businessman. HHS OIG investigat-
ed the matter. The relator’s share is 13.5 per-
cent or $1.35 million. Mitch Kreindler of
Phebus & Winkelmann (West Chester,
Pennsylvania), Mary Louise Cohen of Phillips
& Cohen (Washington, D.C.), and Robert
Kitchenoff of Weinstein, Kitchenoff, Scarlato &
Goldman represented the relator. Assistant
U.S. Attorneys Matthew Orwig and Peter
Winn, and Laurie Oberembt of the DOJ Civil
Division represented the Government.

Griffon Corporation

In August 2000, it was reported that Griffon
Corporations’s Telephonics Corporation unit
agreed to pay $800,000 to settle allegations that
it failed to properly disclose payments made to
a Greek representative to win a Greek Navy
contract. Telephonics received funding for the
contract through the United States Foreign
Military Financing Program (FMFP). The
FMFP requires that contractors report all con-
tingent fees paid to procure a contract.
Telephonics allegedly reported that it had
payed $50,000 in sales commissions when in
fact it had payed $432,000 to win the contract
to supply radar equipment.

42
TAF Quarterly Review Vol. 20 • October 2000

JUDGMENTS AND SETTLEMENTS



43
TAF Quarterly Review Vol. 20 • October 2000

U.S. ex rel. Klump v. Ellis & Watts et al. (SD
OH No. C-1-95-1016)

In August 2000, Dynamics Corporation of
America agreed to pay the Government $1 mil-
lion to settle a qui tam suit alleging that one of
its subsidiaries, Ellis and Watts, failed to comply
with DOD contract specifications. According to
the lawsuit, 33 minuteman missile trailers man-
ufactured by the Batavia, Ohio company had
numerous electrical and mechanical workman-
ship defects which violated contract specifica-
tions. The suit further alleged that Ellis & Watts
falsely certified as new a trailer it sold the Navy
to house sophisticated electronics, when in fact
the trailer was built with an old, damaged trail-
er shell. The qui tam action was filed in 1995 by
Michael Klump, a former sheet metal worker at
Ellis & Watts. The settlement concludes an
investigation by DOD and the DCIS. The rela-
tor’s share is 22 percent or $220,000. The rela-
tor was represented by Paul Martins of Helmer,
Martins & Morgan (Cincinnati, Ohio). The
Government was represented by Sadhna True of
the DOJ Civil Division.

U.S. ex rel. Alderson v. Quorum Health Group
Inc. (MD FL No. 99-0413-CIV-24B)

In September 2000, Quorum Health Group Inc.
agreed to pay a total of $95.5 million to settle
two qui tam suits. Quorum is the nation’s
largest hospital management company. The
largest payment, or $77.5 million, resolves a qui
tam suit alleging that the company systematical-
ly defrauded Medicare by filing fraudulent cost
reports. According to the lawsuit, Quorum
included non-reimbursable costs in its annual
cost reports, and routinely kept a secret set of
cost report reserves that specifically identified
improper claims filed with Medicare in case the
fraud was ever discovered. The suit was filed by
in January 1993 by James Alderson, a former

chief financial officer for a Quorum-managed
hospital in Whitefish, Montana who was fired
from his job for refusing to participate in the
fraudulent scheme. The suit originally named
Columbia/HCA in addition to Quorum, alleg-
ing that it engaged in similar cost reporting
fraud. The lawsuit against Quorum was severed
from the case against Columbia/HCA, which is
currently in settlement negotiations, in January
1999. Until 1989, Quorum, then known as the
HCA Management Co., operated as a wholly-
owned subsidiary of HCA. The settlement cov-
ers false claims filed before and after its separa-
tion from HCA. The remaining $18 million
payment settles a second qui tam case against
Quorum involving the misallocation of costs
from an Alabama hospital to a home health ser-
vices agency. The relator’s share has not yet
been decided. Peter Chatfield, Stephen Meagher,
and Matt Smith of Phillips & Cohen
(Washington, D.C. and San Francisco, CA) rep-
resented the relator. Arnold Auerhan of DOJ
Civil Division and Assistant U.S. Attorney Jay
Trezevant represented the Government.

U.S. ex rel. Semtner v. Emergency Physicians
Billing Services et al. (WD OK No. 94-617-C)

In September 2000, DOJ announced that
Emergency Physicians Medical Group (EPMG),
MBLS Emergency Physicians, Western
Emergency Physicians, and Sierra Emergency
Physicians, Inc. agreed to pay over $2.6 million
to settle a qui tam suit alleging that the compa-
nies received overpayments based on false
claims submitted by their billing company. The
companies hired an Oklahoma City billing
company, Emergency Physicians Billing Services
(EPBS), to submit claims on their behalf.
According to DOJ, EPBS changed the codes of
claims and billed for services more extensive
than those actually provided by the physicians.
EPMG, which operates in Michigan,
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Pennsylvania, and Ohio, will pay the bulk of the
settlement, $2.4 million. MBLS Emergency
Physicians of Florida, and Western Emergency
Physicians of Utah will each pay $87,000.
Nevada-based Sierra Emergency Physicians will
pay $79,000. The agreements represent a partial
settlement of a qui tam suit brought by former
EPBS employee Theresa Semtner. According to
DOJ, the Government is continuing to pursue
recoveries against EPBS and its customers.
Joining in the investigation were the HHS OIG,
FBI, DCIS, the Program Integrity Branch of
Champus, the Office of Personnel Management
OIG, and various state Medicaid Fraud control
units. The relator’s share, awarded to the estate
of Theresa Semtner, was 17 percent or $443,502.
The relator was represented by Cheryl Vaught of
Vaught & Connor (Oklahoma City, OK) and
Robert Vogel of Vogel & Slade (Washington,
D.C.). Representing the Government was
Laurie Oberembt of the DOJ Civil Division.

U.S. ex rel. Rahman v. Oncology Associates
P.C. (D MD No. H-95-2241)

In September 2000, more than 70 physicians,
medical centers, and billing companies owned
by Douglass Colkitt, M.D. reportedly agreed to
pay a total of $9.9 million to settle a qui tam
suit alleging fraudulent billing of unnecessary
services and billing for services not provided.
The companies reportedly performed or billed
for radiation oncology services that were either
not ordered by a physician or not performed at
all. In addition, the settlement resolved allega-
tions that Colkitt and his companies fraudu-
lently transferred assets to avoid having to
repay the Government. The qui tam action was
filed in August 1995 by Syed Rahman, a physi-
cian formerly under contract with one of
Colkitt’s companies to provide radiation
oncology services. HHS OIG and the DCIS
investigated the matter. The relator’s share is

17.5 percent or $1,732,500. Mark London of
London & Mead (Washington, D.C.) repre-
sented the relator. Assistant U.S. Attorney
Tamara Fine represented the Government.

U.S. ex rel. Baylor v. Pomona Valley Hospital
Medical Center et al. (CD CA No. CV 98-1723
JSL CWx)

In September 2000, DOJ announced that
California Emergency Physicians (CEP) agreed
to pay $1.2 million to settle a qui tam suit alleg-
ing that it overcharged for emergency room ser-
vices. CEP provides services at 46 hospitals and
15 urgent care centers in California. According
to the lawsuit, CEP physicians charged for high-
er levels of services in evaluating emergency
patients’ conditions and managing their care
than was actually provided. The qui tam action
was filed in 1998 by Trevor Baylor, the former
Medical Records Director of Pomona Valley
Hospital Medical Center. HHS OIG and DCIS
investigated the matter. The relator’s share has
not been finalized. Paul Scott (San Francisco,
California) represented the relator. Assistant
U.S. Attorney Kristine Blackwood represented
the Government.

U.S. ex rel. Rotzell et al. v. Positive Managers,
Inc. et al. (ED PA No. 96-8542)

In September 2000, Pennsylvania corporations
Positive Managers, Inc., Pheasant Run North,
Inc. and WAC, Inc. agreed to pay $1.35 million
to settle a qui tam suit alleging that the compa-
nies defrauded the Medicare program in a vari-
ety of ways. The corporations provide services
to disabled children and adults. Among other
allegations, the companies billed both county
and state programs for the same services, and
billed for the provision of 24-hour personal
care when in fact the care was provided for
shorter periods by nurses working with multi-
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ple children. The suit also alleged that WAC
owner and Executive Director Celeste
DaShiell-Ernst sought reimbursement from
Medicare for social activities such as personal
parties. Celeste DaShiell-Ernst is excluded by
the settlement from participation in the
Medicare and Medicaid programs for a period
of five years. The qui tam suit was filed in
December 1997 by Loyce Rotzell, Irina
Slaughter, and Patricia Smolcynski, employees
of WAC who discovered the fraud while work-
ing in WAC’s financial and operating offices.
HHS OIG and the Pennsylvania Department
of Public Welfare investigated the matter. The
relator’s share is 23 percent or $310,500. The
relators were represented by Howard Bruce
Klein (Philadelphia, Pennsylvania). The
Government was represented by Assistant U.S.
Attorney Susan Shinkman.

U.S. ex rel. Pina et al. v. Staff Builders, Inc. et
al. (SD FL No. 96-86664)

In September 2000, DOJ announced that
Tender Loving Care (TLC), its affiliate Home
Health Care, Inc., and its predecessor company
Staff Builders, Inc. agreed to pay $1.4 million
to settle a qui tam suit alleging that the home
health service providers billed unallowable
costs to Medicare. TLC owns a dozen sub-
sidiaries which provide home health care ser-
vices nationwide. According to DOJ, while
owned by Staff Builders, its subsidiaries sub-
mitted cost reports to Medicare billing for such
unallowable expenses as kickbacks to physi-
cians for referrals of home health care patients,
inflated lease costs for equipment, and salaries
and expenses of persons not providing home
health care services. Staff Builders Florida
franchise owner Jack Campo billed Medicare
for costs associated with a bait and tackle shop.
Campo pled guilty to six felony offenses,
including making false statements on cost

reports submitted to Medicare. Husband and
wife Robert and Sheila Pina, who worked for
one of the physicians allegedly receiving kick-
backs from a Staff Builders franchise, filed the
qui tam action in 1996. The settlement con-
cludes an investigation by the FBI and IRS.
The relators’ share is 18 percent or $252,000.
The relators were represented by Gary Roberts
(West Palm Beach, FL). Assistant U.S. Attorney
Laurie Rucoba and Joel Hesch of DOJ Civil
Division represented the Government.

45
TAF Quarterly Review Vol. 20 • October 2000

JUDGMENTS AND SETTLEMENTS



TAF Quarterly Review Vol. 20 • October 2000

FCA Conference Materials

• As part of its information clearinghouse
activities, TAF has materials available for
distribution at conferences and other
programs. Information can be tailored
to a legal or general audience. Resource
material, including statistical informa-
tion, is also available for those writing
articles on the FCA.

Qui Tam Practitioner Guide

• The TAF Qui Tam Practitioner Guide:
Evaluating and Filing a Case can be
ordered at no charge by phone, fax, or
mail. This “how to” manual includes
sections on evaluating the merits and
viability of a case, pre-filing and practical
considerations, and preparing and filing
the complaint.

TAF on the Internet

• TAF’s Internet presence, designed to edu-
cate the public and legal community
about the False Claims Act and qui tam,
has expanded to highlight the growing
health care trend and recent legislative
developments. TAF’s site is located at
http://www.taf.org.

Previous Publications

• Back issues of the Quarterly Review are
available in hard copy as well as on
TAF’s Internet site.

Quarterly Review Submissions

• TAF seeks submissions for future issues
of the Quarterly Review (e.g., opinion
pieces, legal analysis, practice tips). We
thank our outside contributors for their
articles in this issue. To discuss a poten-
tial article, please contact Staff Attorney
Amy Wilken.

Anniversary Reports and Video

• To mark the anniversary of the 1986 FCA
Amendments, TAF has available a variety
of resources including a Tenth
Anniversary Report, an Assessment of
Economic Impact, and an educational
video highlighting the effectiveness of the
Act. These materials are available at no
charge.

Call for Experts and Investigators

• In response to inquiries, TAF is working
to compile a list of experts and investi-
gators across an array of substantive
areas. Please contact TAF with any sug-
gestions you may have.

Qui Tam Attorney Network

• TAF is continuing to build and facilitate
an information network for qui tam
attorneys. For an Attorney Network
Application or a description of activi-
ties, please contact TAF. Be sure to ask
about TAFNET, our electronic mail sys-
tem for Attorney Network members.

TAF Library 

• TAF’s FCA library is open to the public,
by appointment, during regular business
hours. Submissions of case materials
such as complaints, disclosure state-
ments, briefs, and settlement agreements
are appreciated.
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