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Constitutionality of FCA

U.S. ex rel. Stone v. Rockwell
International Corp., 2001 WL 1117107
(10th Cir. Sept. 24, 2001)

See “Public Disclosure Bar and Original
Source Exception” below at page 14.

U.S. ex rel. Sharp v. Consolidated
Medical Transport, Inc., 2001 WL
1035720 (N.D. Ill. Sept. 4, 2001)

U.S. ex rel. Kinney v. Hennepin County
Medical Center, 2001 WL 964011 (D.
Minn. Aug. 22, 2001)

See “FCA Liability/Causation and Materiality”
below at page 9.

FCA Liability of Government
Entities

U.S. ex rel. Satalich v. City of Los
Angeles, 2001 WL 1002508 (C.D. Cal.
Aug. 31, 2001)

A California district court ruled that the City
of Los Angeles is not a “person” within the
meaning of § 3729 of the False Claims Act, and
is therefore not subject to liability under the
Act for submitting false claims to the Federal
Government. However, the court ruled that
the City is an “employer” within the meaning
of § 3730(h), and therefore is subject to liabil-
ity for discrimination against whistleblowing
employees.

In a 1987 consent decree the City of Los
Angeles settled federal allegations that it had
been discharging untreated sewage into Santa

Monica Bay. The consent decree required the
City to construct new wastewater treatment
facilities and train personnel to operate them.
From 1987 to 1995, when much of this work
was performed, Miro Satalich worked as a
Wastewater Electrician for the City. In 2000
Satalich, acting pro se, filed a qui tam action
against the City and its contractors, alleging
that they conspired to submit false claims to
the Government in connection with the pro-
ject. Satalich also alleged that, in violation of
31 U.S.C. § 3730(h), the City retaliated against
him for investigating the fraud by a series of
harassing actions culminating in the denial of
his request to return to work from medical
leave in 1995. The Government declined to
intervene. The city moved to dismiss, arguing
that (1) the court lacked subject matter juris-
diction because Satalich was not the “original
source” of the allegations; (2) as a municipal
corporation, the City was not a “person” and
was therefore immune from false claims liabil-
ity; and (3) because the City was immune from
false claims liability, Satalich’s investigation was
not made in furtherance of a viable FCA claim,
and therefore the City could not be liable
under § 3730(h) for retaliating against him.

“Original Source” Requirement Applies
Only to Publicly Disclosed Information

The court ruled that the City’s jurisdictional
argument was without merit. The court noted
that whether the plaintiff is an original source
is immaterial unless there has been a public
disclosure of the information on which the suit
is based. In this case, there was no indication
that the facts alleged were ever the subject of
prior litigation, administrative hearings, or any
other type of public disclosure contemplated
by § 3730(e)(4). Therefore, the public disclo-
sure bar was not implicated and the court had
jurisdiction.
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Municipalities Are Not “Persons” Under
FCA

However, the court granted the City’s motion to
dismiss the plaintiff ’s § 3729 claims, ruling that
municipalities are not “persons” subject to suit
under that section. The court noted that in the
wake the Supreme Court’s decision in Vermont
Agency of Natural Resources v. United States ex
rel. Stevens, 529 U.S. 765 (2000), 19 TAF QR 1
(July 2000) that states are not “persons” subject
to suit under the FCA, the federal courts have
been divided over whether municipalities are
“persons” under the Act. Courts rejecting
municipal liability have relied heavily on the
statement in Stevens that “the current version of
the FCA imposes damages that are punitive in
nature, which would be inconsistent with state
qui tam liability in light of the presumption
against the imposition of punitive damages on
governmental entities.” Courts imposing FCA
liability on municipalities have tended to regard
that statement as dictum.

The court in this case found the statement in
Stevens on the punitive nature of FCA damages
to be controlling. The court also relied on
United States v. Mackby, 261 F.3d 821 (9th Cir.
2001), infra p. 26, where the Ninth Circuit held
that FCA fines and treble damages are at least in
part punitive. Furthermore, the court noted,
courts have characterized treble damages as
punitive in the antitrust and RICO contexts.

The court rejected the notion that it could cir-
cumvent the punitive aspect of the FCA by
reducing damages to an amount that adequate-
ly compensated the Government. This
approach, the court stated, would require it to
rewrite the statute, which already permits a
reduction from treble to double damages in
certain circumstances. Given that Congress
has already provided for this specific exception,
the court stated that it “should not, and will
not, engraft another exception onto the
statute.”

Citing City of Newport v. Fact Concerts, Inc., 453
U.S. 247 (1981), the court stated that policy
considerations favor municipal immunity
from punitive damage liability. The Newport
Court indicated that imposing punitive dam-
ages on a municipality confers a windfall on a
fully compensated plaintiff at the expense of
the public, which must bear an increase in
taxes or a reduction in public services.
Similarly, the district court stated, an award of
punitive damages in the present case would
burden the taxpayers of Los Angeles.

The relator noted, and the court agreed, that
municipalities are corporations, and that since
the nineteenth century corporations have been
presumed to be persons for purposes of statuto-
ry construction. But the court insisted that the
immunity of municipal governments from puni-
tive damages is a public policy exception that
trumps the presumption that they are persons.
Similarly, the court noted, the Ninth Circuit has
rejected municipal liability under RICO in part
because of the mandatory treble damages
imposed by the statute, and the Supreme Court,
in Monell v. New York City Department of Social
Services, 436 U.S. 658 (1978), has refused to per-
mit the imposition of punitive damages against
municipalities under 42 U.S.C. § 1983.

The court also rejected the relator’s argument
that Congress designed the FCA’s treble dam-
ages provision to be essentially remedial in
nature, and that this congressional intent is enti-
tled to deference. In support of this argument,
the relator cited numerous passages from the
Congressional Record suggesting that Congress’
aim in passing the 1986 amendments was to
compensate the Government rather than to
punish offenders. However, the court ruled, the
relator’s reliance on the legislative history over-
looked the fundamental principle of statutory
construction that when a statute is clear and
unambiguous on its face, courts need inquire no
further. Because the statute unambiguously
imposes punitive treble damages, the court held,
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there was no need to consult legislative history.

Municipalities May Be Subjected to
Liability Under Whistleblower
Protection Provisions

Despite concluding that municipalities are
immune from suit under § 3729, the court
determined that they can be subjected to liabili-
ty under § 3730(h) for retaliating against an
employee for lawful whistleblowing activity.
The court noted that § 3730(h) precludes any
employer from retaliating against an employee
for lawful actions that further an FCA claim or
investigation, irrespective of whether it is the
employer that is the target of the FCA investiga-
tion. This case presented a circumstance where
the municipality, an employer without FCA lia-
bility, “could be in cahoots with other non-
municipal entities who are potentially liable,
and for that reason may be motivated to silence
a whistleblower.” Moreover, the court noted,
unlike § 3729, § 3730(h) does not impose treble
damages and thus does not raise the issue of
municipal immunity from such damages.

The City argued that because it was immune
from liability under § 3729, the plaintiff did
not have a viable claim against it, and therefore
his investigation could not constitute a lawful
act in furtherance of an action under the FCA
as required by  § 3730(h). But the court noted
that retaliation claims are not dependent on
the plaintiff ’s ability to succeed in, or even to
file, an action under § 3729. Moreover, even if
the City’s immunity from FCA liability pre-
vented the plaintiff from investigating matters
calculated to lead to an FCA action against the
City, the plaintiff also investigated potentially
viable claims against a number of third parties
not cloaked with municipal immunity, who
allegedly conspired with the City to defraud
the Federal Government. Therefore, the court
concluded, the plaintiff had sufficiently alleged
that he engaged in protected activity by inves-

tigating matters reasonably calculated to lead
to a viable FCA action.

The City also argued that § 3730(h)’s remedy of
doubling a plaintiff ’s lost wages is punitive in
nature and that Congress cannot have intended
to impose such damages on municipalities.
However, the court noted, § 3730(h) expressly
states that its damage provisions are designed to
“make the employee whole,” and Congress’
express characterization of the remedy as com-
pensatory is entitled to great weight. The court
noted that in other statutes where Congress had
provided for doubling of lost wages, such dam-
ages have been considered compensatory,
rather than punitive in nature. Furthermore,
prior to 1986 the predecessor to the current 
§ 3729 of the FCA provided for double rather
than treble damages, and the Supreme Court
concluded that those damages were compen-
satory. In the court’s view, Congress was pre-
sumably aware of these decisions when it decid-
ed in 1986 to award double back pay under 
§ 3730(h), and would have expected the new
double back pay provision to serve compen-
satory rather than punitive purposes.

Statute of Limitations Issues Unresolved

The City argued that the plaintiff ’s retaliation
claim was untimely because his employment
with the City ended in 1995 and no act consti-
tuting retaliation could have occurred after
that date. Because § 3730(h) contains no spe-
cific statute of limitations, the most closely
analogous statute of limitations under state law
applies, and the Ninth Circuit has held that the
most closely analogous statute under
California law is the one-year statute applicable
to wrongful termination in violation of public
policy. However, the court noted, because the
pleadings described the plaintiff as “a civil
employee, on medical leave” from the City, it
was not clear if and when the plaintiff ’s
employment ended. Moreover, even if the
plaintiff ’s employment was terminated more



than one year prior to the filing of the com-
plaint, issues such as equitable tolling might be
raised by the plaintiff ’s prior workers’ compen-
sation litigation and earlier unsuccessful
attempts to file his FCA claim before a different
federal judge. In view of these unresolved fac-
tual issues, the court declined to reach the
statute of limitations issue.

U.S. ex rel. King v. Jackson County
Hospital Corp., No. 5:99cv73 (N.D. Fla.
Aug. 17, 2001)

In an unpublished opinion, a Florida district
court ruled that a county hospital is not a “per-
son” within the meaning of § 3729 of the False
Claims Act, and is therefore not subject to lia-
bility under the Act for submitting false claims
to the Government. The court also dismissed
FCA claims against a nongovernmental defen-
dant for failure to plead fraud with particular-
ity, but granted the relator leave to amend.

John King worked as an orthopedic surgeon
and anesthesiologist at Jackson County
Hospital (JCH). Quorum Health Resources
provides hospital management services under
contract to JCH. In 1999 King filed a qui tam
action against JCH and Quorum alleging that
they defrauded Medicare and Medicaid by
offering illegal discounts, submitting claims for
nonreimbursable equipment and supplies, fal-
sifying time cards, and upcoding bills for anes-
thesia services. The Government declined to
intervene. JCH moved to dismiss on the
ground that it was not subject to liability under
the FCA. Quorum moved to dismiss on the
ground that King had failed to plead fraud with
the particularity required by Fed. R. Civ. P. 9(b).

Local Governments Are Not “Persons”
Subject to FCA Liability

The court granted JCH’s motion to dismiss.

The court noted that under Vermont Agency of
Natural Resources v. United States ex rel.
Stevens, 529 U.S. 765 (2000), 19 TAF QR 1 (July
2000), states and state agencies are not “per-
sons” subject to FCA liability. Thus, if JCH
was, as it claimed to be, a “state agency,” then it
could not be held liable under the FCA. On the
other hand, if it was a “local governmental
agency,” as the relator claimed, then the hold-
ing of Stevens did not directly apply. However,
the court ultimately determined that like
states, local governments are not “persons”
subject to liability under the Act, and therefore
it did not need to resolve whether JCH was a
state agency or a local governmental agency.

The court noted that the term “person” in the
liability provision of the FCA is not defined, and
stated that nothing in the text or legislative his-
tory of the Act specifically indicates that
Congress intended to subject local governmen-
tal agencies to liability. Moreover, the court
ruled that liability of local governmental agen-
cies would be “contrary to the assumption that
local governments are not subject to punitive
damages.” In reaching this conclusion, the court
relied heavily on the recent decision in United
States ex rel. Garibaldi v. Orleans Parish School
Board, 244 F.3d 486 (5th Cir. 2001), 22 TAF QR
1 (April 2001), and rejected the approach of
United States ex rel. Rosales v. San Francisco
Housing Authority, 2001 WL 370176 (N.D. Cal.
Mar. 26, 2001), 22 TAF QR 2 (April 2001).

Claims Against Private Defendant
Dismissed With Leave to Amend

The court also dismissed the relator’s claims
against Quorum for failure to plead fraud with
particularity as required by Rule 9(b). The
court noted that the complaint did not identi-
fy Quorum’s participation in the alleged fraud,
did not identify specific false claims, and did
not specify the time period when the alleged
fraud took place. The court declined to relax
the standard imposed by Rule 9(b), ruling that
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the relator had failed to show that the neces-
sary information lay within Quorum’s exclu-
sive control. Moreover, even under a relaxed
standard the relator’s complaint would fall
short, because he had failed to adduce facts
supporting a strong inference of fraud.
However, the court granted the relator leave to
amend in order to bring his allegations against
Quorum into compliance with Rule 9(b).

U.S. ex rel. K&R Limited Partnership v.
Massachusetts Housing Finance Agency,
154 F. Supp. 2d 19 (D.D.C. July 30, 2001)

A District of Columbia district court ruled
that a state-established housing finance
agency was not a “state agency” and was there-
fore not exempt from liability under the FCA.
Moreover, the court ruled, the agency was not
immune from a potential award of treble dam-
ages under the Act. The court also held that
the FCA does not violate the separation of
powers doctrine under the Take Care and
Appointments Clauses of the Constitution.

The Massachusetts Housing Finance Agency
(MHFA) is an entity established by the
Massachusetts Legislature to raise funds from
private investors to provide low-interest loans
for disabled and low income persons. In 1999
K&R Limited Partnership filed a qui tam action
under seal alleging that the MHFA overstated
the amounts of its mortgage payments on var-
ious projects in monthly claims for payment
submitted to the U.S. Department of Housing
and Urban Development. In 2000 the
Government declined to intervene, and K&R
served its complaint on the MHFA. The
MHFA moved to dismiss on three grounds: (1)
that it is a “state agency” and therefore not a
“person” subject to liability under the FCA; (2)
that as a governmental entity it is presumptive-
ly immune from treble damages under the Act;
and (3) that the qui tam provisions of the Act

violate the separation of powers doctrine and
are therefore unconstitutional.

MHFA Is a “Person” Under the FCA

The court rejected the MHFA’s claim that it is a
“state agency” and therefore immune from lia-
bility under Vermont Agency of Natural
Resources v. United States ex rel. Stevens, 529
U.S. 765 (2000), 19 TAF QR 1 (July 2000).
Because the Stevens decision relied on the
“longstanding presumption that ‘person’ does
not include the sovereign” in determining that
states and state agencies are not persons under
the act, the court undertook to determine
whether the MHFA is an “arm of the state” that
enjoys sovereign immunity under the Eleventh
Amendment. The court found that the evi-
dence on this question was split. Several fac-
tors support a categorization of the MHFA as
an “arm of the state”: its charter describes it as
a “public instrumentality” performing an
“essential public function”; its governing body
consists of state government officials and
gubernatorial appointees; it has not been sepa-
rately incorporated; it pays no sales tax; and its
bonds are exempt from state and federal taxes.
Other factors weigh against classifying the
MHFA as an “arm of the state”: its charter
states that it is not subject to state supervision
except as otherwise provided by law; it has the
power to sue, make contracts, acquire proper-
ty, and appear on its own behalf before govern-
ment entities; it exercises largely autonomous
control over its own operations; most of its
activities are similar to those of a bank and
thus proprietary in nature; it does not receive
any direct appropriation of public funds; and
the bonds which it issues are not supported by
the full faith and credit of the state.

Faced with this split in evidence, the court
looked for guidance to the Supreme Court’s
decision in Hess v. Port Authority Trans-Hudson
Corp., 513 U.S. 30, 47 (1994). The Hess Court
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stated that “when indicators of immunity point
in different directions, the Eleventh
Amendment’s twin reasons for being remain
our prime guide.” These “twin reasons” are
protection of the integrity of the state within
the federal system and prevention of damage
awards that could deplete a state’s treasury. In
the court’s view, neither of these reasons sup-
ported the extension of sovereign immunity to
the MHFA. The court did not believe that a suit
to determine whether MHFA submitted false
claims to HUD “insults the dignity of the
Commonwealth of Massachusetts.” Moreover,
MHFA raised its own revenue through the sale
of tax-exempt bonds, and thus any judgment
would be satisfied from the agency’s own trea-
sury, not the state’s. The court also noted that
Massachusetts does not refer to the MHFA as a
“state agency” and that in prior litigation the
MHFA had contended that it was not a “state
agency” but rather “a hybrid, quasi-public cor-
porate entity with substantial private-sector
functions.” Accordingly, the court ruled that
the MHFA is a “person” subject to liability
under the FCA.

MHFA Is Not Immune from FCA
Damages

The court rejected the MHFA’s contention that
even if it is a “person” under the FCA, it cannot
be subjected to the Act’s civil penalties and tre-
ble damages provisions in view of the Stevens
Court’s statements that such damages are
“essentially punitive in nature” and that there is
a “presumption against imposition of punitive
damages on governmental entities.” Such an
interpretation, the court ruled, would create a
“loophole in the Act that would allow entities
with some connection to the state, but that are
considered ‘persons’ subject to suit under the
FCA, to escape liability for any false claims
made to the federal government.” The court
did not believe that Congress intended to create
such a loophole. Moreover, the court noted, the
MFHA’s charter does limit its liability in some

instances, but not in cases of “willful dishonesty
or intentional violation of the law.”

FCA Does Not Violate the Separation of
Powers Doctrine

Relying in detail on the recent decision in Riley
v. St. Luke’s Episcopal Hospital, 252 F.3d 749
(5th Cir. 2001) (en banc), 23 TAF QR 1, the
court held that the FCA does not violate the
separation of powers doctrine under the Take
Care and Appointments Clauses of Article II of
the Constitution. The court noted that the Act
provides a number of methods of executive
control over a qui tam action. The
Government may intervene and take over the
case either at the end of the seal period or upon
a showing of good cause at a later time; dismiss
the action after notice and opportunity for
hearing; settle the action after a hearing and a
fairness determination by the court; monitor
the action by requesting that it be served with
pleadings and discovery; stay discovery upon a
showing that it would interfere with another
investigation or prosecution; and pursue alter-
nate remedies. Therefore, the Act does not
interfere with the President’s power to “take
Care that the Laws be faithfully executed.”
Moreover, because qui tam relators are not
government employees, they are cannot be
“officers” of the United States and thus the
Appointments Clause does not apply to them.

U.S. ex rel. Honeywell, Inc. v. San
Francisco Housing Authority, 2001 WL
793300 (N.D. Cal. July 12, 2001)

Declining to follow earlier district court deci-
sions in the same state, a California district
court held that qui tam claims cannot be
brought against local governments or govern-
ment agencies. The court ruled that FCA tre-
ble damages are punitive, and that punitive
damages should not be applied to governmen-
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tal bodies. The court also dismissed claims
brought against local officials in their individ-
ual capacities, ruling that such claims will lie
only when the officials personally benefited
from the FCA violation.

In 1996 Honeywell, Inc. signed an agreement
to provide energy conservation improvements
to public housing units operated by the San
Francisco Housing Authority (SFHA). The
SFHA is primarily funded by the U.S.
Department of Housing and Urban
Development (HUD). In order to encourage
energy conservation, federal law provides that
HUD-funded public housing authorities may
continue to receive HUD funding “frozen” at
previous levels despite savings realized in ener-
gy costs, provided that they obtain HUD
approval of the energy conservation contract.
Under HUD regulations the public housing
authority is allowed to keep fifty percent of the
savings realized and is required to pay the con-
tractor the other fifty percent (up to the
amount of the contract). The SFHA obtained
HUD approval of the Honeywell energy con-
servation contract but refused to pay
Honeywell its share of the savings realized. In
1997 Honeywell sued for breach of contract
and the SFHA denied that the contract existed.
In 2000 a jury found that there was a valid con-
tract but no breach; however, on equitable and
other grounds, the trial judge awarded
Honeywell its fifty percent share of the savings
realized.

Additionally, Honeywell brought this qui tam
action against the SFHA as well as the current
and former executive directors of the SFHA
both in their official and personal capacities.
Honeywell argued that if there was no contract
(as SFHA maintained) then SFHA submitted a
false claim to HUD when it sought the funding
“freeze” based on the contract, and if there was
a valid contract (as Honeywell maintained)
then SFHA submitted a false claim because it
had no intention of complying with its obliga-

tion to pay Honeywell its share of the savings
realized. The SFHA moved to dismiss.

Treble Damages Provision Precludes
Local Government Liability

The court noted that in Vermont Agency of
Natural Resources v. United States ex rel.
Stevens, 529 U.S. 765, 784-85 (2000), 19 TAF
QR 1 (July 2000), the Supreme Court stated
that the FCA’s damages “are essentially punitive
in nature, which would be inconsistent with
state qui tam liability in light of the presump-
tion against imposition of punitive damages
on governmental entities.” The court also
quoted with approval the recent decision
rejecting local government liability in United
States ex rel. Garibaldi v. Orleans Parish School
Board, 244 F.3d 486 (5th Cir. 2001), 22 TAF QR
1 (April 2001). In the words of the Garibaldi
court, “punishing a local government is point-
less” because “[t]he punishment, in the form of
higher taxes or lower public services, is visited
upon the blameless.”

Honeywell attempted to distinguish Garibaldi
on the grounds that unlike the defendant in
that case, the SFHA does not have the power to
tax and obtains most of its funding from the
Federal Government. The court rejected this
argument, stating that a damage award against
the SFHA would result in a reduction of funds
available for services to low income citizens in
need of housing, and that the possibility that
the Federal Government might adjust SFHA’s
funding to compensate for a damages award
was purely speculative.

Without discussing it in detail, the court
declined to follow a recent decision from the
same district imposing FCA liability on the
SFHA in another qui tam lawsuit, United States
ex rel. Rosales v. San Francisco Housing
Authority, 2001 WL 371076 (N.D. Cal. 2001),
22 TAF QR 2 (April 2001). Accordingly, the
court dismissed Honeywell’s qui tam action
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against the SFHA and against the two individ-
ual defendants in their official capacity.

Local Officials Not Liable in Personal
Capacity Absent Personal Gain

The court also dismissed claims brought
against the two SFHA executives in their indi-
vidual capacity, noting that Honeywell did not
allege that the individual defendants personal-
ly benefited from the funding “freeze.” The
court observed that although there is scant
authority on point, other FCA decisions
imposing personal liability on individual
defendants rested on allegations of personal
gain. Where individual defendants were held
personally liable in FCA claims against corpo-
rations, “these individual defendants were
invariably presidents, shareholders or other
corporate stakeholders who personally profited
from the alleged fraud against the govern-
ment.” Because Honeywell did not allege that
the SFHA executives personally profited, the
court dismissed the claims against them.

Need for Economic Damages

Hutchins v. Wilentz, Goldman & Spitzer,
Nos. 98-6248 & 98-6339 (3d Cir. Aug.
16, 2001) (order amending slip opinion)

The Third Circuit modified its holding in an
opinion issued earlier this year, abandoning
language requiring economic damages to the
Government as a prerequisite for liability
under the False Claims Act. The court clari-
fied that the Act proscribes not only conduct
that causes actual economic harm to the
Government, but also attempts to cause such
harm, even it those attempts are ultimately
unsuccessful.

Charles Hutchins, a former paralegal with the
law firm of Wilentz, Goldman & Spitzer, filed

this pro se qui tam action against the firm
alleging that it had violated the FCA by sub-
mitting billing statements to the U.S.
Bankruptcy Court in which Westlaw and
LEXIS charges were marked up by 50%. The
district court dismissed Hutchins’ claim, and
this past June the Third Circuit affirmed, hold-
ing (against the vast bulk of authority) that the
FCA requires a plaintiff to show actual eco-
nomic damage to the United States. See 23 TAF
QR 4 (July 2001).

Economic Damage to Government Not
Required for FCA Claim

On reconsideration, the court amended its
opinion, dropping the requirement of actual
economic damage. Language in the earlier ver-
sion of the opinion requiring an FCA plaintiff
to prove that “the United States suffered dam-
age as a result of the false or fraudulent claim”
was deleted in the amended version. The court
recognized that the FCA prohibits not only acts
that actually cause the Government economic
loss, but also acts that “would cause economic
loss” if the scheme were successful. The
amended opinion cited with approval the Sixth
Circuit’s statement in Varljen v. Cleveland Gear
Co., 250 F.3d 426, 429 (6th Cir. 2001), 23 TAF
QR 3 (July 2001) that recovery “is not depen-
dent on the government’s sustaining monetary
damages.”

Outcome of Case Unchanged

However, the court’s clarification of the law did
not change the outcome of the case. Although
it is clear that inflating Westlaw and LEXIS
expenses is unlawful under the Bankruptcy
Code, the submission of the inflated bills to the
Bankruptcy Court could not have caused the
Government to pay out money from the
Treasury. Hutchins did not allege that the
Government was a creditor in the bankrupt
estates in which the law firm had submitted
inflated legal bills. Therefore, the court let
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stand its order affirming the dismissal of
Hutchins’ FCA suit for failure to state a claim.

FCA Liability/Causation and
Materiality

U.S. ex rel. Sharp v. Consolidated
Medical Transport, Inc., 2001 WL
1035720 (N.D. Ill. Sept. 4, 2001)

An Illinois district court held that violations
of the Medicare Anti-Kickback statute can
form the basis for an FCA qui tam action when
the government would have refused payment
of the claims had it known about the kickback
scheme. Because the relators failed to allege
that the defendants entered into the kickback
scheme to obtain payment of claims that oth-
erwise would not have been paid, the court
dismissed counts in the relators’ complaint
predicated on alleged kickbacks, but granted
the relators leave to amend. The court also
rejected arguments that the qui tam provi-
sions of the Act violate Article II of the
Constitution and that the complaint failed to
satisfy Fed. R. Civ. P. 9(b).

Jeff Sharp was formerly employed as an emer-
gency medical technician and dispatcher with
Consolidated Medical Transport, Inc.
(CoMed). John Klaczak was general manager
of an ambulance company that came under the
control of CoMed in 1994. Sharp and Klaczak
brought a qui tam action against CoMed alleg-
ing that it fraudulently filed tens of thousands
of false claims requesting Medicare and
Medicaid reimbursement of medically unnec-
essary ambulance transportation. They also
alleged that CoMed provided kickbacks to hos-
pitals by transporting inpatients at prices below
CoMed’s cost and a mere fraction of what
Medicare reimbursed in exchange for the exclu-
sive right to service outpatient transportation.

After reviewing these allegations, the
Government intervened, filing its own com-
plaint alleging that CoMed defrauded Medicare
by seeking reimbursement for medically
unnecessary ambulance transportation, but
declined to join the relator’s kickback claims.
CoMed moved to dismiss, arguing that (1) vio-
lations of the Medicare Anti-Kickback statute
cannot form the basis of an FCA claim; (2) the
FCA’s qui tam provisions violate Article II of the
Constitution; and (3) both the relator and the
Government failed to satisfy Fed. R. Civ. P. 9(b).

Violation of Anti-Kickback Statute May
Give Rise to FCA Claim

The court rejected CoMed’s argument that vio-
lations of the Anti-Kickback statute cannot
form the basis of an FCA claim. CoMed noted
that the Seventh Circuit has ruled that the
Anti-Kickback Act, a criminal statute, does not
provide a private right of action to enforce its
proscriptions. However, that decision merely
held that a private competitor who may be
injured by a competitor’s kickback violations
has no private right of action under the Anti-
Kickback Act itself. Here, in contrast, Sharp
and Klaczak were suing as qui tam relators in
the name of the United States to remedy an
injury-in-fact to the United States. Therefore,
the court held, Seventh Circuit precedent does
not bar an FCA claim based on kickback viola-
tions, and similarly other non-FCA cases cited
by CoMed were of limited relevance. In FCA
cases, on the other hand, courts have repeated-
ly recognized that violation of another statute
that otherwise lacks a private cause of action,
in conjunction with the submission of a claim
to the United States, may violate the FCA.

Statutory Violation Must Be Material to
Government’s Decision to Pay

However, the court ruled, not every violation of
such a statute will necessarily violate the FCA.
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Only material violations affecting payment of
the claim will be actionable. In other words, an
FCA claim lies when the Government would
not have paid the claim had it known of the
underlying violation. In this case, therefore, the
relators were required to plead and prove that
“had the government known about the kick-
back scheme, it would have refused payment of
the claims and, further, that the defendants
were aware that this was the case when they
engaged in their fraudulent conduct.”

Applying this standard, the court found that
the relators’ allegations were insufficient to
state a claim under the FCA. Although the
relators set forth facts describing the alleged
kickback scheme, they failed to allege that the
defendants entered into the scheme for the
purpose of obtaining payment of claims which
the Government would not have paid had it
known of the scheme. Therefore, the court dis-
missed the counts in the relators’ complaint
premised on violations of the Anti-Kickback
Act, but granted leave to the relators to amend
their complaint to plead that the violations
were material.

Qui Tam Provisions Do Not Violate
Article II

The court rejected CoMed’s arguments that the
qui tam provisions of the FCA violate Article II
of the Constitution. CoMed relied entirely on
a panel decision that the court was “surprised
to discover” had been vacated and subsequent-
ly reversed by the en banc Fifth Circuit. See
Riley v. St. Luke’s Episcopal Hospital, 196 F.3d
514 (5th Cir. 1999), rev’d, 252 F.3d 749 (5th Cir.
2001), 23 TAF QR 1 (July 2000). The court
reminded counsel of their continuing ethical
obligation to inform the court of changes in
the law that affect their arguments. In any case,
the court found the en banc decision in Riley
persuasive, and noted that it comported with
all other authority on this question.

Relator’s and Government’s Fraud
Allegations Satisfied Rule 9(b)

Finally, the court rejected CoMed’s argument
that both the relators and the Government had
failed to plead fraud with the particularity
required by Fed. R. Civ. P. 9(b). The court was
satisfied that both complaints adequately
described the particulars of the alleged fraud,
including how and when it was perpetrated and
by whom. The allegations were neither vague
or conclusory, the court ruled, and given the
length of the Government’s investigation
CoMed had already learned much more than
the typical defendant at the inception of a fraud
action. Accordingly, the court declined to dis-
miss the complaints pursuant to Rule 9(b).

U.S. ex rel. Kinney v. Hennepin County
Medical Center, 2001 WL 964011 (D.
Minn. Aug. 22, 2001)

A Minnesota district court granted summary
judgment to a defendant medical services cor-
poration in a qui tam action alleging that the
corporation sought reimbursement for med-
ically unnecessary ambulance services.
Because claims for reimbursement were sub-
mitted regardless of whether the defendant
certified that they were medically necessary,
the court ruled that the defendant did not
“cause” the submissions under § 3729(a)(1).
Moreover, because the certifications were not
material to the payment of the claims, the cer-
tification statements were not used “to get a
false or fraudulent claim paid or approved”
under § 3729(a)(2).

James B. Kinney was employed for twenty-two
years as a paramedic with the Hennepin
County Medical Center (HCMC), a public
hospital that operates an ambulance service.
Hennepin Faculty Associates (HFA) is a non-
profit corporation that provides patient care,
including emergency room services, for
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HCMC. Kinney brought a qui tam action
against HCMC and HFA alleging that they vio-
lated the False Claims Act by submitting claims
for medically unnecessary ambulance trans-
portation to Medicare and Medicaid. At issue
was the reimbursement of ambulance trans-
portation for conditions designated as “minor”
on ambulance run sheets by HCMC para-
medics. After the patient was delivered to the
hospital, attending HFA physicians typically
signed a box on the run sheet certifying the
ambulance transportation as medically neces-
sary. HCMC subsequently billed Medicare for
the transportation using an electronic claim
form. However, the billing department never
reviewed the run sheet to see if the “medical
necessity” box had been signed.

In January 2001 the court dismissed HCMC
from the lawsuit, concluding that it was not a
“person” under the Act in light of the decision
in Vermont Agency of Natural Resources v.
United States ex rel. Stevens, 529 U.S. 765
(2000), 19 TAF QR 1 (July 2000). The remain-
ing defendant, HFA, moved for judgment on
the pleadings on the grounds that the FCA vio-
lates the constitutional doctrine of separation
of powers and that the prior dismissal of
HCMC compelled the dismissal of HFA as
well. HFA also moved for summary judgment
on the grounds that it did not cause the sub-
mission of false claims, and that any false certi-
fication of medical necessity it made was not
material to the Government’s decision to pay
on the claims.

FCA Does Not Violate Separation of
Powers

The court denied HFA’s motion for judgment
on the pleadings. It noted with approval the
recent decision rejecting the separation of pow-
ers challenge in Riley v. St Luke’s Episcopal
Hospital, 252 F.3d 749 (5th Cir. 2001), 23 TAF
QR 1 (July 2001). Without extensive discus-
sion, the court stated that it was persuaded that

the decision of the en banc majority in Riley
was correct. The court also rejected the argu-
ment that because HCMC is not a “person”
subject to liability, the claims it submitted could
not be considered “false or fraudulent claims.”
The court noted that the FCA imposes liability
on persons who submit false claims, not on the
claims themselves. The court’s prior ruling that
HCMC is not a “person” did not resolve
whether the HFA is a “person” or whether the
claims submitted were false or fraudulent.

Medical Corporation Did Not “Cause”
Submission of False Claims

Nevertheless, the court granted HFA’s motion
for summary judgment. The HFA physicians’
signatures on the medical necessity block, the
court ruled, did not “cause” HCMC to submit
false claims within the meaning of 31 U.S.C.
§ 3729(a)(1). Because HCMC presented the

claims for ambulance transport to Medicare
and Medicaid regardless of whether an HFA
doctor had signed the medical necessity block,
the doctors’ certifications did not cause the
submission of the claims.

The court rejected Kinney’s attempted reliance
on United States v. Krizek, 111 F.3d 1159 (D.C.
Cir. 1997), 10 TAF QR 5, and United States v.
Mackby, 261 F.3d 821 (9th Cir. 2001), infra page
26. In Krizek, a psychiatrist and his wife (who
maintained her husband’s billing records) sub-
mitted false claims by seeking payment for
more extensive treatments than were actually
rendered. In affirming the district court’s judg-
ment against them, the D.C. Circuit noted that
Dr. Krizek was no less liable than his wife,
because he delegated to her the authority to
submit the claims, and utterly failed to review
them. In contrast, HFA did not delegate to
HCMC the authority to submit claims for
ambulance transport, had no control over the
content of those claims, and no authority to
review them. In Mackby, the defendant was
found liable for FCA violations because he
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instructed his clinic to use his father’s provider
identification number on claim forms used to
bill Medicare for services that his father did not
actually provide. In contrast, there was no evi-
dence that HFA instructed HCMC to use
Medicare claim form codes signifying that the
services rendered were medically necessary.
Rather, HCMC used the same claim form codes
regardless of whether an HFA physician had
signed the medical necessity box on the ambu-
lance run sheets.

Physicians’ Certification of Medical
Necessity Was Not Material to Payment
of Claim

The court also granted summary judgment to
HFA on Kinney’s claim under § 3729(a)(2),
because the HFA physicians’ certification of
medical necessity on the ambulance run forms
was not material to the Government’s decision
to pay for the services. The court noted that the
decision to pay was based solely on the electron-
ic codes submitted by HCMC. Those codes
were assigned regardless of whether a physician
had signed the medical necessity box on the run
forms. Thus, the presence or absence of an HFA
physician’s signature had no effect on, and was
therefore not material to, Medicare or
Medicaid’s decision to pay. Ruling that there
were no genuine issues of material fact with
regard to Kinney’s claims, the court granted
HFA’s motion for summary judgment.

Section 3730(c)(5) “Alternate
Remedy”/Settlement Proceeds

U.S. ex rel. Barajas v. U.S., 258 F.3d
1004 (9th Cir. Aug. 3, 2001)

The Ninth Circuit ruled that a government
proceeding for suspension or disbarment of a
military contractor may constitute an “alter-
nate remedy” to a qui tam action under the

FCA. Where such proceedings do constitute
an alternate remedy, the relator is entitled to a
statutory share of the proceeds of any settle-
ment. For purposes of determining the statu-
tory share, the total value of those proceeds
includes the value of any in-kind services pro-
vided under the settlement agreement.

Leocadio Barajas was employed in the 1980s as
a test technician with Northrop Corporation,
which manufactured flight data transmitters
(FDTs) for the Air Force for use in nuclear Air
Launched Cruise Missiles. In 1987 Barajas
filed his first qui tam action against Northrop
based on falsified and incomplete testing of
FDTs, and the Government intervened in that
action. In 1989 the Government brought
criminal proceedings against Northrop based
on the falsified and incomplete testing and also
on the use of damping fluid that solidified at
temperatures warmer than those specified
under the contract. (Because the FDTs are
operated at high altitudes, often in arctic
regions, they must be able to function at very
low temperatures.)  In 1990 Northrop pleaded
guilty to the criminal charges involving falsi-
fied testing, and as a condition of this guilty
plea, the Government dismissed the counts of
the indictment involving defective damping
fluid without waiving its right to pursue other
remedies. In 1991 Barajas brought a second
qui tam action seeking recovery for alleged
false claims involving the defective damping
fluid. Later that year, Northrop settled the first
qui tam action for $8 million and Barajas
received a relator’s share of that settlement.

Meanwhile, the Air Force brought debarment
proceedings against Northrop. In late 1991
Northrop entered into an agreement with the
Air Force under which it undertook pay the
Government $750,000 in cash and to repair the
FDTs and replace the defective damping fluid at
a cost of approximately $10 million. Northrop
then filed a series of motions to dismiss Barajas’
second qui tam action. Ultimately the district
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court did dismiss that action in 1996 based on
claim preclusion because the damping fluid
complaint arose out of the same transactional
nucleus as the test falsification complaint, and
therefore the two actions should have been
brought as a single action. In 1998 Barajas filed
a motion in the dismissed second qui tam
action asking for an order directing the
Government to pay him a $750,000 share of the
proceeds of the Air Force Agreement. Barajas
limited his request to that amount on the theo-
ry that the relator’s award may not exceed the
cash portion of the settlement proceeds. The
Government opposed Barajas’ motion on pro-
cedural and substantive grounds. Addressing
only the latter, the district court denied Barajas’
motion, holding that the Air Force Agreement
was not an “alternate remedy”under § 3730(c)(5),
and therefore Barajas was not entitled to a rela-
tor’s share. Barajas appealed.

Debarment Proceeding May Constitute
“Alternate Remedy”

The Ninth Circuit reversed, holding that under
the circumstances of this case, the remedy
obtained by the Government was an “alternate
remedy” under the FCA. The Act provides that
“the Government may elect to pursue its claim
through any alternate remedy available to the
Government, including any administrative pro-
ceeding to determine a money penalty” and that
the relator shall have the same rights in that
alternate proceeding as in the original qui tam
action. The court noted that the language of this
provision (“any alternative remedy”) is broad
and unrestricted. Moreover, the court ruled, a
broad reading is consistent with the statutory
purpose of encouraging whistleblowers to come
forward by providing financial incentives.

Nevertheless, the court cautioned that a sus-
pension or debarment proceeding is not neces-
sarily an “alternate remedy” under the FCA,
and that in fact “it rarely will be.” Under the
particular circumstances of this case, however,

it was an alternate remedy. Because the
Government settled the first action, making it
impossible for Barajas to proceed with the sec-
ond, the court would not permit the
Government “to avoid paying Barajas the rela-
tor’s share to which he would have been enti-
tled if his second action had been permitted to
go forward to a successful conclusion.”

“Proceeds” of Settlement Include 
In-Kind Services

The court next examined the scope of the term
“proceeds” in § 3730(d)(1), which provides that
the relator is entitled to a specific percentage of
“the proceeds of the action or settlement of the
claim.” Noting that “proceeds” need not always
consist of money or some tangible asset, the
court ruled that the proceeds of the settlement
included the value of the claims released.
Therefore, the value of the proceeds of the Air
Force Agreement was “the amount the govern-
ment would have had to pay to Northrop, or
some other contractor if that amount would be
less, to cure the problem that Northrop agreed
to cure in the Agreement.” Barajas was entitled
to a relator’s share of these proceeds, assuming
that he was otherwise entitled to relief.

Nevertheless, because Barajas had asked for no
more than $750,000 on the erroneous theory
that his recovery was limited to the cash por-
tion of the settlement proceeds, the Ninth
Circuit ruled that the district court would have
discretion on remand to determine whether to
permit him to claim a higher amount. The
court also noted that it was possible that the
district court could deny relief on remand
based on one or more of the procedural
grounds urged by the Government but not
reached in the decision below denying relief on
the merits. The court of appeals expressed no
view on the proper resolution of those issues.
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Dissent Argues Debarment Proceeding Is
Not “Alternate Remedy”

Judge Gould, dissenting, took issue with the
majority’s holding that a debarment proceed-
ing may be an “alternate remedy” for FCA pur-
poses. The essential purpose of an FCA claim
is to compensate the Government for fraud,
whereas the main purpose of a debarment pro-
ceeding is to exclude an irresponsible contrac-
tor from participating in federal procurement.
Judge Gould argued that settlements made to
resolve debarment proceedings may be diffi-
cult or impossible to value and that permitting
qui tam relators a share of such settlements
could impede relationships between the
Department of Defense and its contractors. If
Barajas was dissatisfied with his share in the
settlement of his first qui tam action in light of
his damping fluid claims, Judge Gould suggest-
ed, he should have objected to that settlement
before it became final.

Public Disclosure Bar and
Original Source Exception

U.S. ex rel. Stone v. Rockwell
International Corp., 2001 WL 1117107
(10th Cir. Sept. 24, 2001)

The Tenth Circuit affirmed a judgment
against a military contractor in an FCA case
based on allegations that the contractor con-
cealed environmental, health, and safety viola-
tions at a nuclear weapons plant that it oper-
ated. Although the complaint was based on
publicly disclosed information, the relator had
alleged specific facts showing that he had
direct and independent knowledge of the
information on which his allegations were
based. The court ruled that to qualify for the
original source exception, a relator need only
show knowledge of information underlying or
supporting the FCA claim, and need not pos-

sess knowledge of the actual fraudulent con-
duct itself (i.e., the actual submission of the
false claim). The court also rejected argu-
ments that the FCA’s qui tam provisions vio-
late the Appointments Clause or (at least in
cases where the Government has intervened)
the Take Care Clause of the Constitution.

From 1975 through 1989 Rockwell
International Corp. operated the Rocky Flats
nuclear weapons plant in Colorado under a
contract with the Department of Energy
(DOE). The DOE reimbursed Rockwell for its
costs plus a yearly “base fee” and a semiannual
“award fee” that compensated the company for
managing the plant. The “award fee” was the
most significant portion of Rockwell’s com-
pensation and was based on the DOE’s evalua-
tion of Rockwell’s performance in a variety of
areas including environmental, safety, and
health operations. James Stone worked as an
engineer at the Rocky Flats plant from 1980
until he was laid off in 1986. In 1987 Stone
informed the FBI about a variety of environ-
mental crimes allegedly committed at Rocky
Flats during his tenure there. In 1989 the FBI
obtained a search warrant and seventy-five FBI
and EPA agents conducted a search of the
plant, prompting intense media scrutiny. A
month after the search Stone filed a qui tam
complaint under seal alleging that Rockwell
had concealed environmental, health, and safe-
ty problems at the plant from the DOE
throughout the 1980s. The Government ini-
tially declined to intervene in the suit.

While Stone’s qui tam suit was pending, the
Government’s criminal investigation contin-
ued, and in 1992 Rockwell entered into a plea
agreement under which it pled guilty to ten
environmental violations and agreed to pay
$18.5 million in fines. Later that year, Rockwell
moved to dismiss Stone’s qui tam complaint
for lack of subject matter jurisdiction pursuant
to the public disclosure bar. In 1994 the dis-
trict court denied that motion.
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In 1995 the Government moved to intervene in
some of Stone’s FCA allegations, and in 1996
the district court granted the motion. Late that
year, at the court’s suggestion, Stone and the
Government filed an amended complaint.
Count One of that complaint stated FCA
claims brought jointly by Stone and the
Government; Counts Two through Five stated
common-law claims (including breach of con-
tract and common-law fraud) brought by the
Government alone; and Count Six stated FCA
claims brought by Stone alone. The district
court subsequently ordered that Count Six be
tried separately from the other counts.

In the trial on Counts One through Five, the
jury was asked to determine whether Rockwell
violated the FCA during ten separate six-month
award fee periods. In 1999 the jury found that
Rockwell violated the FCA during three of
those periods resulting in actual damages of
$1.39 million. The jury found Rockwell not
liable on the FCA claims for the other periods
and on the breach of contract claim. In a post-
trial memorandum, Rockwell again argued that
Stone was not an “original source” and thus not
entitled to any award, but the district court
rejected that argument. After trebling damages,
the district court entered judgment for $4.17
million against Rockwell on the three FCA
claims. The court dismissed the Government’s
remaining common-law claims, ruling that
they were inconsistent with the jury verdict for
the defendant on the breach of contract claim.

Rockwell appealed, arguing that  (1) the dis-
trict court erred in finding that Stone was an
“original source”; (2) qui tam relators lack
standing under Article III of the Constitution;
(3) the FCA’s qui tam provisions violate the
Take Care and Appointments Clauses of Article
II of the Constitution; and (4) the district
court erred in instructing the jury that DOE
employees’ knowledge of the facts that
Rockwell allegedly concealed was relevant to
the FCA claims only if those employees had

“authority to act” under the DOE contract.
Stone and the Government cross-appealed.
Stone argued that a new trial was required to
award further damages under the FCA. The
Government argued that (1) the district court
erred in failing to instruct the jury that
Rockwell breached its contract; and (2) the dis-
trict court erred in dismissing with prejudice
its common-law fraud action.

Relator Alleged Specific Facts Showing
Direct and Independent Knowledge

The Tenth Circuit affirmed the rulings of the
district court on all counts. It found no error in
the district court’s ruling that Stone was the
“original source” of the information upon
which his FCA allegations were based. As an
initial matter, it rejected Stone’s contention that
the Government’s intervention cured any juris-
dictional defect arising out of the public disclo-
sure bar. But it noted that the district court had
found that Stone’s duties included plant-wide
troubleshooting through which he alleged he
had gained knowledge that Rockwell was violat-
ing various federal environmental, health, and
safety laws and that Rockwell’s compensation
was based on compliance with such laws. Stone
also alleged that Rockwell had instructed him
“not to divulge environmental, health and safe-
ty problems to the DOE.” Therefore, the district
court concluded that Stone had direct and inde-
pendent knowledge of information supporting
his allegations that Rockwell had concealed defi-
ciencies in environmental, health, and safety
compliance in order to continue to receive pay-
ments from the Government.

The Tenth Circuit explained that the FCA’s
requirement that to qualify as an original
source the relator must have “direct and inde-
pendent of the information on which his claim
is based” means that the relator’s knowledge
must be “unmediated by anything but the rela-
tor’s own labor.” Direct knowledge is knowl-
edge “gained by the relator’s own efforts and
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not acquired through the knowledge of oth-
ers,” while independent knowledge “must not
be derivative of the knowledge of others, even
if those others may qualify as original sources.”

In United States ex rel. Hafter v. Spectrum
Emergency Care, 190 F.3d 1156 (10th Cir. 1999),
the Tenth Circuit held that the burden is on the
relator to demonstrate direct and independent
knowledge, and that an “unsupported, conclu-
sory allegation” of such knowledge is insuffi-
cient to support jurisdiction. But unlike Hafter,
who “could muster only a conclusory submis-
sion to the court that he had direct and inde-
pendent knowledge[,] which was devoid of
specifics,” Stone had “been specific and detailed
in showing how he obtained, through his own
efforts and not through the labors of others,
direct and independent knowledge that
Rockwell’s designs for manufacturing pondcrete
blocks would result in the release of toxic waste.”
(Pondcrete is a mixture of cement, sludge, and
liquid from evaporation ponds containing toxic
industrial waste.)  Stone warned Rockwell in
writing about these concerns but his warnings
were ignored. Thus, the Tenth Circuit was satis-
fied that Stone had sufficiently alleged specific
facts showing how he had obtained direct and
independent knowledge of the information on
which his claim was based, and had supported
those allegations with competent proof.

Original Source Need Only Have
Knowledge of Information “Underlying
or Supporting” FCA Claim

The court rejected Rockwell’s argument that a
relator must have direct and independent
knowledge of the actual fraudulent submission
to the Government, and that therefore Stone
needed to show that he had direct and inde-
pendent knowledge of the specific documents
that informed DOE that Rocky Flats was in
compliance with applicable laws, as well as the
specific individuals who submitted those false
claims. Rockwell’s argument, the court ruled,

was “permeated by a flawed understanding of
the FCA’s direct and independent knowledge
requirement.” The court noted that the FCA
requires the relator to have direct and indepen-
dent knowledge “of the information on which
the allegations are based.” In Hafter, the Tenth
Circuit explained that this language means that
the relator need not possess knowledge of the
actual fraudulent conduct itself (i.e., the actual
submission of false claims). He need only pos-
sess information “underlying or supporting”
the fraud allegations in the complaint. Thus
Stone’s knowledge that Rockwell planned to
use a manufacturing process that would result
in the release of toxic waste was knowledge
“underlying or supporting” his allegation con-
cerning Rockwell’s alleged ultimate fraudulent
conduct (the submission of claims falsely certi-
fying compliance with environmental, health,
and safety laws).

The court also rejected Rockwell’s argument
that Stone could not be an original source on
the pondcrete claim because he no longer
worked at Rocky Flats when pondcrete manu-
facture commenced. The fact that he was not
physically present when production began, the
court ruled, was irrelevant to whether he had
direct and independent knowledge that
Rockwell was using a defective manufacturing
process. Similarly irrelevant was Rockwell’s
argument that the alleged defects that Stone
identified could not have resulted in the pro-
duction of blocks that would leak toxic waste.
To satisfy the direct and independent prong of
the original source test, the relator need only
show direct and independent knowledge of the
information on which the claim is based, not
that the claim is factually correct.

The court was also satisfied that Stone voluntar-
ily provided the information underlying his
pondcrete claim to the Government. Therefore,
because Stone satisfied both prongs of the orig-
inal source test, the district court did not err in
ruling that he was an original source.
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Qui Tam Provisions Do Not Violate Take
Care Clause or Appointments Clause 

The court rejected Rockwell’s constitutional
challenges to qui tam actions under the FCA.
Rockwell’s challenge to the constitutional stand-
ing of qui tam relators under Article III was eas-
ily disposed of, because after Rockwell filed its
motion the Supreme Court ruled in Vermont
Agency of Natural Resources v. United States ex
rel. Stevens, 529 U.S. 765 (2000), 19 TAF QR 1
(July 2000) that relators have Article III standing
as partial assignees of the Government’s claim.
Moreover, the FCA’s qui tam provisions do not
violate the Appointments Clause of Article II,
because that clause refers applies only to “offi-
cers” of the United States. Qui tam relators are
not “officers,” because they do not serve in any
legislatively created office, and their position is
without tenure, duration, continuing emolu-
ment, or continuous duties. Therefore, the
Appointments Clause does not apply to them.

Furthermore, at least under the circumstances
of this case, in which the Government had inter-
vened, the court could find no violation of the
principle of separation of powers embodied in
the Take Care Clause of Article II. After initially
declining to intervene in Stone’s case, the
Government later sought, and was granted per-
mission to intervene, and participated fully and
actively in the litigation. Thus the Tenth Circuit
was unconvinced by Rockwell’s contention that
Stone’s presence had so hindered the executive
branch’s prosecutorial discretion as to deprive it
of its ability to perform its constitutionally
assigned responsibilities. However, the court
declined to express an opinion as to whether the
FCA’s qui tam provisions might violate the sep-
aration of powers under other circumstances,
such as “if the Government had sought permis-
sion to intervene, but was denied intervention
by the district court, or if the Government
desired to remove the relator from the action
but was prevented from doing so by the applica-
tion of the statute.”

Jury Instructions on “Knowing”
Submission of False Claims Were Proper

The court rejected Rockwell’s argument that
the trial judge erred in instructing the jury that
in considering whether Rockwell had “know-
ingly” submitted false claims, they should con-
sider any evidence that government employees
“with authority to act under the Rockwell con-
tracts with DOE knew the relevant facts con-
cerning pondcrete.” Rockwell claimed that this
instruction limited the pool of relevant gov-
ernment employees to DOE “contracting offi-
cers” and thus precluded the jury from consid-
ering the mitigating effect of knowledge
obtained by lower-level DOE employees. The
court ruled that the phrase “employees with
authority to act” is not synonymous with “con-
tracting officers.” Therefore, the instructions
did not prohibit the jury from considering evi-
dence that lower-level DOE employees knew of
the environmental, health and safety violations
at Rocky Flats in assessing whether Rockwell
knowingly submitted false claims.

Plaintiffs’ Cross-Appeals Rejected

The court also rejected all of the cross-appeals
brought by Stone and the Government. Both
Stone and the Government argued that a new
trial was required to award damages for pond-
crete repair costs, because the jury’s damage
award was improperly influenced by allegedly
irrelevant and prejudicial testimony. They noted
that the damage award was exactly ten percent of
the fees paid by DOE to Rockwell for the relevant
period, and concluded that because “waste man-
agement” had a weight of ten percent in calculat-
ing the fees, the jury must have compensated the
Government for the fees only and not the repair
costs. However, the court declined to upset the
jury verdict based on speculation as to the man-
ner in which the jurors arrived at it. The court
also rejected the Government’s arguments that
the trial court erred in dismissing with prejudice
the Government’s claim for common law fraud
and in failing to instruct the jury that Rockwell

17
TAF Quarterly Review Vol. 24 • October 2001



had breached its contract with the DOE.
Finding no error in the rulings of the district
court, the Tenth Circuit affirmed the decision
below on all counts.

U.S. ex rel. Foundation Aiding the
Elderly v. Horizon West, Inc., 2001 WL
1045592 (9th Cir. Sept. 13, 2001)

In a case alleging that defendant medical
providers fraudulently obtained reimbursement
for medical care not rendered, the Ninth Circuit
held that the public disclosure bar did not apply
because the purported disclosures did not
expose the allegations of fraud set out in the
FCA complaint nor the transactions underlying
it. The court ruled that prior state court lawsuits
did not raise the jurisdictional bar where they
did not contain allegations substantially similar
to those in the FCA complaint. Moreover, sur-
veys disclosing that substandard care was pro-
vided did not reveal the transactions underlying
the fraud, because they disclosed only the true
state of affairs, but not the defendants’ alleged
misrepresentations to the Government.

The relators in this action alleged that the defen-
dants, Horizon West, Inc. and its subsidiaries,
defrauded the Government by receiving
Medicare and Medicaid payments for care that
was not given. The defendants argued that the
action was barred because the allegations and
transactions upon which it was based had been
publicly disclosed both in prior state court litiga-
tion and in quality of care surveys, and the rela-
tors were not the original source of the underly-
ing information. The district court dismissed for
lack of jurisdiction and the relators appealed.

Jurisdictional Bar Triggered Only If
Public Disclosure Revealed Allegations
or Transactions Underlying FCA Claim

The Ninth Circuit reversed, concluding that
there had been no public disclosure of the alle-

gations or transactions upon which the action
was based. This was so because even if the liti-
gation and surveys the defendants pointed to
were “public disclosures,” they did not reveal the
allegations or transactions underlying the com-
plaint. In analyzing whether allegations of fraud
were previously disclosed, the court needed to
determine, in accordance with United States ex
rel. Lujan v. Hughes Aircraft Co., 162 F.3d 1027,
1033 (9th Cir. 1998), whether the allegations in
the complaint were “substantially similar” to the
previously disclosed allegations. In analyzing
whether the transactions underlying the com-
plaint were previously disclosed, the court fol-
lowed the approach of United States ex rel.
Springfield Terminal Railway v. Quinn, 14 F.3d
645, 654-55 (D.C. Cir. 1994). Under this
approach, the transactions underlying a fraud
complaint have been publicly disclosed when
both the misrepresented state of facts and the
true state of facts have been disclosed.

Allegations In Prior Non-FCA Suits Not
Substantially Similar to Those in FCA Suit

The court found that the state court lawsuits
that formed the basis for the defendants’ claim
that the FCA allegations had been publicly dis-
closed did not contain allegations substantially
similar to those in the FCA case. A complaint
filed in Yolo County Superior Court raised
general allegations of fraud and arguably dis-
closed that one Horizon West facility provided
substandard care. However, that complaint
contained no allegations that Horizon West
misrepresented the level of care to the
Government and received payment. Similarly,
a complaint filed in Solano County Superior
Court alleged that Horizon West fraudulently
concealed the substandard level of care and
hazardous health conditions. But that com-
plaint, unlike the FCA suit, was concerned with
asbestos contamination. Therefore, the court
ruled, the unrelated allegations of fraud in
those earlier state lawsuits could not trigger the
public disclosure jurisdictional bar.
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Surveys Disclosing Substandard Care
Revealed Only True State of Facts but
Not Misrepresented State of Facts 

The court next turned to the quality of care
surveys, which formed the basis for the defen-
dants’ argument that the transactions underly-
ing the FCA complaint had been publicly dis-
closed. The court did not doubt that these sur-
veys disclosed the true state of facts in the
fraud transaction, namely, that the defendant
provided substandard care. But they did not
disclose the misrepresented state of facts, i.e.,
the alleged false claims that the defendants
made to obtain government funds. Therefore,
the surveys did not disclose the transaction
underlying the fraud and did not trigger the
public disclosure bar. Accordingly, the Ninth
Circuit reversed the district court’s dismissal
for lack of jurisdiction and remanded for fur-
ther proceedings.

U.S. ex rel. King v. Hillcrest Health
Center, Inc., 2001 WL 1024043 (10th
Cir. Sept. 7, 2001)

The Tenth Circuit ruled that to qualify as an
“original source,” a relator must reveal his
identity and the identities of the potential
defendants in the voluntary pre-filing disclo-
sure required under § 3730(e)(4)(B). Because
the relator in this case withheld this essential
information in his pre-filing disclosure, the
court held that he failed to meet the jurisdic-
tional requirement.

John King was employed as a resident physi-
cian at the Hillcrest Health Center, Inc.
(Hillcrest) from 1993 until 1995. In 1997 he
filed a federal civil rights action with pendent
state law claims, King v. Hillcrest Health Center
(King I), alleging among other things that his
employment was terminated in retaliation for
reporting that the defendants were committing
Medicare or Medicaid fraud. The parties set-

tled King I in 1999 and it was dismissed with
prejudice. Meanwhile, in 1998, King filed a qui
tam action against Hillcrest under seal. The
Government declined to intervene, and in 1999
the complaint was unsealed and served. The
defendants moved to dismiss on the grounds
that (1) the district court lacked jurisdiction
because King I constituted a public disclosure
of the information upon which the qui tam
action was based, and King was not an original
source of the information; and (2) because
King I was dismissed with prejudice, the doc-
trine of res judicata barred the qui tam action.
The district court rejected the jurisdictional
challenge, noting that the defendants did not
contest King’s allegation that he voluntarily
provided the relevant information to the
Government before filing the qui tam action.
However, the district court granted the motion
to dismiss on res judicata grounds, finding an
identity of causes of action in King I and the
qui tam suit.

King then filed a Rule 59(e) motion asking the
district court to reconsider its res judicata rul-
ing. Thereupon the Government filed an ami-
cus curiae brief supporting King’s position on
the res judicata issue but notifying the district
court that it had “no record of the relator pro-
viding any information to the government on
which the allegations in the qui tam are based
at any time prior to . . . the date the complaint
was filed.” After reviewing this brief, the dis-
trict court gave the parties eight days to file
responses. The defendants filed a response
arguing that King’s allegations regarding his
pre-filing disclosures to the Government had
misled the court, and calling on the court to
dismiss the action for lack of jurisdiction pur-
suant to Fed. R. Civ. P. 12(h)(3). King filed no
response.

The district court thereupon vacated its initial
order of dismissal under the res judicata doc-
trine and issued a second order dismissing the
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case for lack of subject matter jurisdiction.
Based on the information in the Government’s
amicus brief, the court determined that King
did not provide the information on which the
allegations in the qui tam action were based
prior to filing that action. Therefore, the court
ruled, King was not an “original source” and
the action was barred.

King then filed a second Rule 59(e) motion
arguing that he had in fact satisfied the volun-
tary disclosure requirement. In an attached
affidavit, his attorney averred that he met in
1997 with three assistant U.S. attorneys to pro-
vide information and offered to make King
available for an interview. The attorney also
averred that he followed up by providing the
Government with additional information by
telephone. The Government responded with
affidavits acknowledging that the 1997 meeting
did take place but insisting that King’s attorney
withheld the names of his client and the poten-
tial defendants as well as documentation and a
draft complaint. The district court summarily
denied King’s second Rule 59(e) motion and
King appealed to the Tenth Circuit.

Qui Tam Suit Was Based Upon Publicly
Disclosed Allegations

The Tenth Circuit ruled that King’s qui tam suit
was based upon allegations publicly disclosed
in King I. The court noted that King had essen-
tially conceded this issue by failing to raise it in
the district court until he filed his reply brief in
support of his second Rule 59 motion.
However, even assuming that he had raised the
issue in a timely manner, the court noted that
under Tenth Circuit precedent, a qui tam
action is based on a public disclosure when its
allegations share a substantial identity with the
allegations in prior litigation. Since there was
no dispute that the allegations in the qui tam
complaint were substantially identical to the
allegations in King I, the court held that the qui
tam action was based on public disclosure.

Relator Withheld Key Facts From
Government And Thus Was Not Original
Source

In order to qualify as an “original source” and
escape the jurisdictional bar, King needed to
show that he “voluntarily provided the infor-
mation to the Government before filing an
action.” 32 U.S.C. § 3730(e)(4)(B). The word
“information,” the court ruled, refers to the
essential elements of the fraud. In particular,
the “identities of the accuser and the accused
are information, i.e. essential elements of the
fraud transaction, on which the qui tam allega-
tions are based.” The relator could not with-
hold this information and still qualify as an
original source:

To withhold the identities of the relator
and perpetrator deprives the govern-
ment of key facts necessary in its efforts
to confirm, substantiate or evaluate the
fraud allegations. Without the identi-
ties, the information behind the allega-
tions remains in the relator’s possession
and undisclosed to the government,
and what has been disclosed could be
said to be little more than a hypotheti-
cal account given by an attorney.

The attorney’s offer to make King available to
investigators did not satisfy the requirement
that the relator voluntarily provide the informa-
tion to the Government. The purpose of the
disclosure requirement, the court ruled, is to
encourage private individuals to come forward
with information, not to impose additional
investigative duties on the Government.
Because King withheld his identity and that of
the potential defendant from the Government
before filing suit, he did not satisfy the disclo-
sure requirement, and the Tenth Circuit
affirmed the district court’s order dismissing the
action for lack of subject matter jurisdiction.
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United States ex rel. Whiteford v.
Pennsylvania Medical Professional
Liability Catastrophic Loss Fund, No.
00-2450 (3d Cir. July 18, 2001)

In an unpublished opinion, the Third Circuit
affirmed the dismissal pursuant to the public
disclosure bar of a claim that Pennsylvania
malpractice insurers had violated the FCA by
“fraudulently overpricing their insurance.”
The court also dismissed a second FCA count
based on reporting violations, ruling that that
count failed to state a claim on which relief
could be granted.

John Whiteford, a physician formerly licensed to
practice medicine in Pennsylvania, brought this
qui tam action against the Pennsylvania Medical
Society Liability Catastrophic Loss Fund (CAT
Fund), a state agency that provides mandatory
malpractice insurance, as well as 33 named
medical malpractice insurance companies and
500 unnamed medical liability insurance com-
panies, a group of defendants that apparently
included all medical malpractice insurers doing
business in Pennsylvania. Whiteford sought to
recover FCA damages and penalties arising from
(1) fraud in overpricing malpractice insurance
and (2) failure to report malpractice award pay-
ments to the National Practitioner Data Bank
(NPDB). Based on a comparison of statistics of
malpractice claim payments published on the
NPDB website and premium costs reported in
the Medical Liability Monitor, a monthly
newsletter, Whiteford concluded that the insur-
ers had “fraudulently overpriced their insur-
ance.” Because a portion of every Medicare pay-
ment dollar goes toward reimbursement of mal-
practice premium costs, Whiteford argued that
this alleged overpricing resulted in false claims
against the Federal Government.

The defendants moved to dismiss. One insurer
also moved for sanctions under Fed. R. Civ. P. 11,
which the district court granted when Whiteford
failed to file a response. Whiteford then filed an

amended complaint and moved for a restraining
order that would bar “any Pensylvania medical
license suspension for failure to pay CAT Fund
surcharges” and restore his own medical license.
The district court denied this request for injunc-
tive relief and the defendants moved to dismiss
the amended complaint. The district court
granted the defendants’ motion, ruling that it
lacked jurisdiction against the insurance compa-
nies pursuant to the public disclosure bar, and
that Whiteford’s suit against the CAT Fund, a
state agency, was barred by Vermont Agency of
Natural Resources v. United States ex rel. Stevens,
529 U.S. 765 (2000), 19 TAF QR 1 (July 2000).
Whiteford appealed.

Appeal of Sanctions Dismissed As
Untimely

In an unreported per curiam opinion marked
“not precedential,” the Third Circuit affirmed
the district court’s ruling. Because Whiteford
filed his notice of appeal from the order grant-
ing Rule 11 sanctions prematurely, the court
sua sponte dismissed that portion of the appeal
for lack of jurisdiction. Since Whiteford
appealed the sanctions order before it became
final, that appeal was premature, and the fact
that the district court had subsequently
reduced the sanctions to a sum certain did not
cure the premature appeal and make it timely.
Because Rule 11 sanctions awards are interlocu-
tory in nature, the court ruled, a premature
appeal of such sanctions cannot be cured by a
subsequent final order.

Overpricing Claim Barred by Public
Disclosure

The Third Circuit affirmed dismissal of
Whiteford’s claim regarding alleged overpric-
ing of malpractice insurance, ruling that it was
barred by the jurisdictional restriction in 31
U.S.C. § 3730(e)(4). Whiteford’s allegations of
fraudulent overpricing were based on a com-
parison of information derived from two
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statutorily enumerated sources, a federal
administrative report (the NPDB website
report, which was issued by HHS), and a news
media source (the Medical Liability Monitor).
These disclosures revealed both the true state
of facts (the malpractice payment totals
reported by the NPDB) and the allegedly mis-
represented state of facts (the premiums
charged by the carriers as reported in the
Monitor), from which Whiteford drew the
inference of fraud (in the form of overpricing).
The court observed that there is no require-
ment that both the true and misrepresented
facts be revealed by the same source for the
public disclosure bar to apply.

Moreover, the “original source” exception to the
jurisdictional bar did not apply because
Whiteford lacked “independent knowledge” of
the information on which his allegations were
based. The court found that the only “indepen-
dent” information Whiteford possessed was
“knowledge of his own malpractice premium
which he believed to be too high.” Therefore,
Whiteford was not an original source and dis-
missal of his overpricing claim was appropriate.

Allegations of Reporting Violations Did
Not Amount to an FCA Claim

The Third Circuit held that Whiteford’s second
claim, based on the insurers’ alleged failure to
report malpractice payments to the NPDB, and
on alleged underpayments or late payments of
CAT Fund surcharges by certain insurers, did
not state a claim for relief under the FCA. The
court noted that underpayment or late pay-
ment of Pennsylvania CAT Fund surcharges
was clearly not a claim for money or property
from the Government. Similarly, the court did
not see how the insurers’ alleged failure to
report payments to a national data bank could
amount to an attempt, even indirectly, to obtain
money from the Government or to conceal or
decrease an obligation owed to the Government
when Whiteford did not assert that the insurers

had been found guilty of violating the reporting
requirements. Therefore, Whiteford’s allega-
tions based on reporting violations failed to
state a claim upon which relief could be grant-
ed and were subject to summary dismissal.

Seal 1 v. Seal A, 255 F.3d 1154 (9th Cir.
July 5, 2001)

The Ninth Circuit upheld dismissal based on
the public disclosure bar in a case involving
allegations that a manufacturer defrauded the
Government by selling it “new” computers
that actually contained used parts. The court
ruled that the bar applies to disclosures made
in the course of any type of government inves-
tigation, whether civil, criminal, or adminis-
trative. Moreover, the court ruled, disclosure
of information to one member of the public
who seeks to take advantage of that disclosure
by filing a qui tam action is “public disclosure”
within the meaning of the FCA.

Relator Abraham Gale, a former employee of
Packard Bell NEC, Inc., filed a qui tam action
against Packard Bell in 1995, alleging that the
company defrauded the Government by selling
it computers as new even though they con-
tained used parts. The Government initiated
criminal and civil investigations into Packard
Bell’s conduct but declined to intervene. At
about the same time that Gale filed his qui tam
suit, Compaq Computer Corporation brought
an unfair competition suit against Packard Bell
likewise based on allegations that Packard Bell
sold computers with used parts as new. During
discovery in the unfair competition suit
Compaq began to investigate the relationship
between Packard Bell and Zenith Data Systems,
Inc. (Zenith). After discussions with Compaq’s
lawyers, the U.S. Attorney’s Office launched an
investigation of Zenith.

In early 1996, the U.S. Attorney allowed Gale to
examine documents that the Government had
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obtained in the course of its investigations of
Packard Bell and Zenith. These documents, as
well as oral disclosures from government attor-
neys, contained information suggesting that
Zenith had committed fraud against the
Government similar to that allegedly committed
by Packard Bell. In April 1996, Gale filed a sepa-
rate qui tam action against Zenith. The district
court asserted jurisdiction over Gale’s lawsuit
against Packard Bell, and the Government ulti-
mately settled that suit for $3.5 million, with a
fifteen percent share for Gale. However, the dis-
trict court dismissed Gale’s lawsuit against
Zenith, holding that it lacked jurisdiction
because that suit was based on publicly disclosed
allegations or transactions and that Gale was not
an original source of the information. Gale
appealed the dismissal of his case against Zenith.

Bar Applies to Disclosures Made in Any
Type of Government Investigation

The court ruled that because the disclosures to
Gale occurred in the course of a government
investigation, they were made through one of the
means specified in the FCA’s public disclosure
provision, 31 U.S.C. § 3730(e)(4)(A). That pro-
vision provides that a public disclosure may be
made by a number of means including “a con-
gressional, administrative, or Government
Accounting Office report, hearing, audit, or
investigation.” The court found this language
“somewhat ambiguous,” noting that one plausi-
ble reading is that “congressional,” “administra-
tive,” and “Government Accounting Office” all
modify and therefore limit all four of the nouns
that follow, including “investigation.” However,
the court ruled, this reading would produce an
absurd result, by allowing a relator to bring a
claim based on information disclosed in a civil
or criminal investigation but not a claim based
on information disclosed in an administrative
investigation. Because Congress’ purpose in
enacting the current public disclosure bar in
1986 was to reject qui tam suits that the govern-
ment was capable of bringing itself, the court

ruled that it should not make any difference
whether a government investigation is criminal,
civil, administrative, or of some other kind.
Therefore, the court concluded, the term “inves-
tigation” as used in this provision encompasses
any kind of government investigation.

Government Disclosure to Outside
Person Who Seeks to File Qui Tam Claim
is “Public Disclosure” to That Person

Under the circumstances of this case, the court
ruled, the Government’s disclosure to Gale of the
results of its investigation was a “public disclo-
sure.” Under prior Ninth Circuit precedent, gov-
ernment disclosures of details of an investigation
made to an employee of the corporation under
investigation are not “public disclosures,” because
the employee has a strong economic incentive to
protect the information from outsiders, and a
contrary approach would drastically curtail the
ability of insiders to bring suit once the govern-
ment becomes involved. However, Gale was not
a Zenith employee and was an outsider to the
Zenith investigation. Therefore, even though
Gale had signed a declaration requiring him to
keep confidential the information he obtained
from the Government, the court concluded that
Gale was a member of the public for purposes of
his suit against Zenith. The court ruled that
“[d]isclosure of information to one member of
the public, when that person seeks to take advan-
tage of the information by filing an FCA action,
is public disclosure.” The court noted that it
might not be public disclosure as to some other
member of the public who might independently
come upon the information disclosed to Gale,
but it was public disclosure as to Gale.

In Determining Whether Relator Is
“Original Source,” Courts Must Evaluate
Relator’s Contribution to Uncovering
Information

The court ruled that Gale was not an “original
source” of the allegations against Zenith because
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his initial information about Packard Bell did
not implicate Zenith and he played no role in the
subsequent government investigation of Zenith.
In United States ex rel. Barajas v. Northrop Corp.,
5 F.3d 407, 411 (9th Cir. 1993), the Ninth Circuit
had held that a person is an “original source” of
publicly disclosed information if the person’s
original disclosure “triggered” the investigation
that led to the publicly disclosed information.
However, the Barajas court did not specify the
proximity that is required between the relator’s
original disclosure and the publicly disclosed
information for which the relator later claims
credit as an original source. Therefore, the Ninth
Circuit now provided the following elaboration
of the Barajas test:

In determining whether a relator is the
original source of information discov-
ered in an investigation triggered by her
initial disclosures, the district court
should consider (1) the degree to which
the relator’s information helped uncov-
er the later allegations; (2) the degree to
which other private actors helped
uncover those allegations; (3) the
degree to which the government played
a role in uncovering those allegations;
and (4) whether the later allegations
are brought against the same entity as
the earlier allegations. If the FCA rela-
tor brings suit against a new entity, the
relator will not ordinarily be consid-
ered an original source of the later alle-
gations against the new entity.

Although Gale’s initial disclosures about
Packard Bell started the Government on the
trail that eventually led to the allegations
against Zenith, the court found that he played
an insufficient role in uncovering the latter
allegations to be considered an original source.
The court noted that Gale’s initial information
related only to Packard Bell, not Zenith, and
that the Government initiated its investigation
into Zenith only after discussions with

Compaq, which had filed suit against Packard
Bell independently of Gale. Moreover, Gale
played no role in the investigation of Zenith
and obtained his information about Zenith
from the Government. Under these circum-
stances, the court held, Gale played an insuffi-
cient role in uncovering the allegations to be
deemed an original source. Accordingly, the
court affirmed the district court’s dismissal of
the case for lack of jurisdiction.

U.S. ex rel. Feingold v. Associated
Insurance Cos., 2001 WL 1155250 (N.D.
Ill. Sept. 28, 2001)

An Illinois district court dismissed a qui tam
suit involving allegations of Medicare fraud
pursuant to the public disclosure bar. The
court ruled that the suit was based on publicly
disclosed allegations or transactions because
the identities of the defendants were directly
identifiable from publicly disclosed docu-
ments, even though the documents did not
specifically name the defendants.

Richard Feingold worked for and was co-owner
of Illiana Medical, a medical supply company, in
early 1994. During that time he submitted the
company’s claims to the Associated Insurance
Companies (AIC), which had contracted with
HCFA to act as its durable medical equipment
regional carrier. Among the bills that Feingold
prepared were claims submitted to AIC for adult
diapers under Medicare codes that did not cor-
respond to the supplies provided. In March of
1994 Feingold received a fraud alert from AIC
stating that adult diapers were not reimbursable
by Medicare. That same day, according to his
complaint, out of concern about the submission
of improper claims, he quit his job at Illiana and
returned his stock to the company. Feingold
then filed two qui tam suits, one against Illiana
and one against another medical supplier, both
of which settled for substantial sums.
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In January and March of 1994, AIC received
fraud alerts relating to possible improprieties
in the billing of certain supplies, including dia-
pers. However, the company allegedly contin-
ued to approve a large number of claims for
codes that were the subject of the fraud alerts.
In 1998 Feingold read a newspaper article
reporting the indictment of two persons for
billing Medicare for supplies that were the sub-
ject of the 1994 fraud alerts. Feingold and his
attorney obtained copies of these indictments,
as well as statistical reports from HCFA detail-
ing the number of claims approved by AIC
under the questionable codes. In 1998
Feingold filed a qui tam suit against AIC. AIC
moved for summary judgment, arguing that
the court lacked jurisdiction pursuant to the
public disclosure bar.

Allegations May Be Publicly Disclosed
Even When Government Representative
is Unaware of Disclosure

The court granted the motion, finding that
Feingold’s suit was based on publicly disclosed
allegations or transactions and that Feingold was
not an original source. The court rejected
Feingold’s argument that there had been no pub-
lic disclosure because a DOJ attorney informed
his attorney that she was unaware of any public
disclosures regarding AIC. The court could find
no authority to support this argument, noting
that it conflicted with both the text of the FCA
and case law interpreting it. Accordingly, the
court ruled that “[a]n allegation or transaction
can be publicly disclosed under the FCA even
where a representative of the Government is
unaware of any public disclosures.”

Public Disclosure Must Identify
Defendants But Need Not Specifically
Name Them

The court also rejected Feingold’s argument that
because the public disclosures did not specifical-
ly name AIC, they did not raise the jurisdiction-

al bar. Feingold had argued that the public doc-
uments disclosed only general allegations of
widespread fraud within the entire industry, but
did not identity the specific wrongdoers. The
court disagreed, noting that the HCFA statistical
reports on which Feingold relied contained a
column labeled “CARRIER” that contained five-
digit numbers which Feingold had circled to
identify claims specifically approved by AIC.
The court ruled that Feingold was seeking to
“have it both ways” by seeking to “claim that the
HCFA statistical reports do not identify
Defendants while at the same time use those
same reports as evidence for the number of
claims specifically approved by Defendants.”

Moreover, the fact that a member of the gener-
al public would not be able to conclude from
the documents that fraud had occurred did not
mean that the documents did not disclose the
critical elements of the fraud. Citing United
States ex rel. Springfield Terminal Railway Co. v.
Quinn, 14 F.3d 645, 655 (D.C. Cir. 1994), the
court ruled that expertise in a particular field
will not give a qui tam plaintiff the basis for
suit when all the material elements of the fraud
have been publicly disclosed but are not readi-
ly accessible to nonexperts.

Lawsuit Was “Based Upon” Publicly
Disclosed Information

For similar reasons the court rejected Feingold’s
argument that his suit was not “based upon”
publicly disclosed information because none of
the public disclosures contained specific allega-
tions of wrongdoing against AIC. As noted
above, the public disclosures contained suffi-
cient information to identify AIC. Moreover,
under United States ex rel. Mathews v. Bank of
Farmington, 166 F.3d 853, 863 (7th Cir. 1999),
16 TAF QR 5 (April 1999), the words “based
upon” in the FCA mean that the claim “depends
essentially upon publicly disclosed information
and is actually derived from such information.”
Except for the publicly disclosed HCFA statisti-
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cal reports, Feingold had provided no other
evidence from which his claim could be
derived. Therefore, his suit was based upon
publicly disclosed information.

Relator Was Not Original Source

Finally, Feingold was not an “original source”
of the information, because he did not have
direct and independent knowledge of the
information on which his suit was based.
Feingold had shown that he had direct knowl-
edge of fraudulent claims submitted by Illiana,
but had produced no evidence to show that he
had direct knowledge of claims approved by
AIC. Moreover, Feingold’s argument that
because he was the original source in his previ-
ous two qui tam actions, he must be an original
source in the present one was unpersuasive.
Therefore, the court ruled that Feingold was
not an original source and granted the defen-
dant’s motion for summary judgment.

Damages/Excessive Fines Clause

U.S. v. Mackby, 261 F.3d 821 (9th Cir.
Aug. 16, 2001)

Granting the Government’s petition for rehear-
ing, the Ninth Circuit clarified its ruling earlier
this year that FCA damages and penalties are at
least partly “punitive in nature” and therefore
subject to an Eighth Amendment Excessive
Fines Clause analysis. The court explained that
the Act’s treble damages provision, at least in
combination with the statutory penalty provi-
sion, is not solely remedial, and that the treble
damages and civil penalties need not be consid-
ered in isolation from each other for purposes
of Eighth Amendment analysis.

In 1998 the Government filed this FCA suit
against Peter Mackby, alleging that he instruct-
ed his clinic to substitute his father’s physician
identification number (PIN) for that of the

treating physician on Medicare claim forms.
The district court entered a judgment of
$729,454.92, which included $555,000 in civil
fines based on a $5,000 penalty for each of 111
false claims submitted. Mackby appealed, chal-
lenging both his liability and the money judg-
ment pursuant to the Excessive Fines Clause.

The Ninth Circuit, in a decision last March,
rejected Mackby’s challenge to the finding of lia-
bility, holding that a claim may be false even if
services billed for were provided. 243 F.3d 1159
(9th Cir. 2000), 22 TAF QR 13 (April 2001).
However, the court ruled that the FCA’s dam-
ages and penalties are at least partly “punitive in
nature” and therefore subject to an Excessive
Fines Clause analysis. The Government moved
for reconsideration of that decision.

Fines and Penalties Should Be
Considered Together For Eighth
Amendment Purposes

Granting the motion, the court vacated its ear-
lier opinion and substituted a new one that was
substantially identical except that it clarified
that in undertaking the Excessive Fines analy-
sis, the amount of the civil penalty and the
amount of the treble damages need not be con-
sidered separately. Whereas the earlier opinion
stated that “the FCA’s treble damages provision
is, like the statutory penalty provision, not
solely remedial and therefore subject to an
Excessive Fines Clause analysis,” the corrected
version deleted the phrase “like the statutory
penalty provision” and substituted instead the
phrase “at least in combination with the Act’s
statutory penalty provision.” Furthermore, the
corrected version added the following new lan-
guage explaining that the damages and penal-
ties should be considered together for purpos-
es of the Eighth Amendment analysis:

In remanding this case to the district
court to apply an excessive fines analy-
sis to the civil penalty and treble dam-
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ages portions of the case, we recognize
that the amount of the civil penalty and
the amount of treble damages need not
be considered in isolation as if the
other did not exist. To the contrary, the
amount of one will no doubt bear upon
the district court’s excessive fines analy-
sis with regard to the other.

However, the court expressed “no opinion as to
whether such an analysis would be appropriate in
a case where only treble damages were awarded,
or where the civil penalty was not of such a sub-
stantial magnitude as it presently is in this case.”

U.S. ex rel. Hays v. Hoffman, 2001 WL
1141827 (D. Minn. Aug. 20, 2001)

In an unpublished decision, a Minnesota dis-
trict court ruled that a fine exceeding one mil-
lion dollars in a qui tam case where the
Government had suffered no direct economic
loss did not violate the Eighth Amendment’s
Excessive Fines Clause. The court found that
the fine imposed was not grossly dispropor-
tionate to the gravity of the offense. Because
the defendants repeatedly submitted numer-
ous false claims in order to defraud the
Government, the failure of their scheme did
not mitigate their culpability.

Patrick Hays worked as administrator of the
Villa of St. Francis, a nursing home run by St.
Francis Health Services (SFHS) of Morris,
Minnesota. In 1997 Hays filed a qui tam action
against SFHS, its CEO Luverne Hoffman, its
former executive Kay Knock, and various other
entities under their control. The complaint
alleged that the defendants sought Medicaid
reimbursement for a variety of improper
expenditures on items such as a Lake Tahoe
condominium timeshare; maintenance work at
car washes, laundromats, and private apart-
ments; vans employed for private or commer-
cial uses; and apples from Hoffman’s private

orchard sold to SFHS for use as gifts to
employees and board members. The
Government declined to intervene, and the
case proceeded to trial.

In December 2000 the jury found the defen-
dants liable for eleven different fraud schemes
and for illegally retaliating against Hays for his
whistleblowing activities. The legal question of
the number of false claims involved was sub-
mitted to a magistrate judge, who issued a
report in April 2001 finding that the defen-
dants submitted 336 false claims. The court
adopted the magistrate’s finding. The defen-
dants objected, arguing that a fine ranging
from $1.68 million to $3.36 million violates the
Eighth Amendment.

Applicability of Excessive Fines Clause to
Qui Tam Actions Is Uncertain

As an initial matter, the court noted that it is
not certain that the Excessive Fines Clause even
applies to private qui tam actions, or to actions
against corporations. In Browning-Ferris
Industries v. Kelco Disposal, Inc., 492 U.S. 257,
268 (1989), the Supreme Court stated that the
history of the Clause reveals it “was intended to
limit only those fines imposed by, and payable
to the government.” Browning-Ferris expressly
left open the question of the Clause’s applica-
tion to qui tam actions, id. at 276 n.21, or to
fines imposed upon corporations, id. at 283-85
(O’Connor, J., concurring in part and dissent-
ing in part).

Fine Was Not Grossly Disproportionate
to the Gravity of the Offense  

However, the court ruled, it did not need to
decide these questions about the Clause’s
reach, because in this case the presumptive fine
was not excessive as a matter of law. Under
United States v. Bajakajian, 524 U.S. 321, 327-
34 (1998), a fine is unconstitutionally excessive
if (1) it constitutes punishment for an offense;
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and (2) it is grossly disproportionate to the
gravity of the offense. Stating that FCA fines
“are recognized, at least in part, to be punitive,”
the court focused on the second prong.

After considering the gravity of the offense, the
court ruled that the fine was not excessive. The
jury had found that the defendants had
engaged in eleven separate schemes, broad in
both scope and duration, to pilfer from the
national fisc. But for the relator’s whistleblow-
ing, the Government would have suffered
direct monetary harm. The fact that the defen-
dants did not succeed did not mitigate the
offense or preclude the imposition of a fine.
Their situation was like that of “a bank robber
being apprehended before departing the bank.”

The defendants’ illegal activities also imposed
serious costs on both the Government and the
relator. They forced the Government to under-
take a lengthy audit to reconcile various irreg-
ularities, and they illegally fired the relator in
an attempt to conceal their billing impropri-
eties. The jury found actual damages to the
relator of $171,736 in back pay and $428,264 in
future lost wages and benefits, resulting in a
total award (after the statutory doubling of
back pay) of $771,736.

Court Awards Minimum Fine of $1.68
Million

The court assessed the defendants’ fine at the
statutory minimum of $5,000 per false claim,
resulting in a total fine of $1.68 million. The
court assessed the fine at the lowest level
allowed by statute in view of the de minimis
loss to the Government. The court noted that
this amount was 2.2 times the jury’s award to
the relator. Although the Supreme Court has
declined to draw “a mathematical bright line
between the constitutionally acceptable and
the constitutionally unacceptable that would
fit every case,” the court considered a fine
amounting to a little more than twice the jury’s

award to be “well within the bounds of reason-
ableness and proportionality.”

Bankruptcy/Standing, Release,
and Judicial Estoppel

U.S. ex rel. Gebert v. Transport
Administrative Services, 260 F.3d 909
(8th Cir. Aug. 14, 2001)

The Eighth Circuit affirmed a grant of sum-
mary judgment against bankrupt relators who
had failed to list their FCA claim as an asset in
their bankruptcy proceeding. The court held
that the relators lacked standing to pursue the
claim; that a release between the relators and
the defendants barred the claim; and that the
claim was prohibited by judicial estoppel.

Greg Gebert is a former officer and sharehold-
er of Transport Administrative Services (TAS)
and his wife is a former employee of TAS.
David Steward was the owner, president, and
co-shareholder of TAS. In 1991, Steward, an
African-American, submitted an application to
the Small Business Administration (SBA) on
behalf of TAS for certification as a minority-
owned enterprise under the Small Business
Act, which confers certain advantages on such
enterprises in the awarding of government
contracts. In 1992 the SBA certified TAS as a
minority-owned enterprise. In 1993 TAS
claimed it had discovered evidence that the
Geberts had misappropriated over $500,000 in
company assets and terminated their employ-
ment. In 1994 the Geberts filed a bankruptcy
petition, which was converted into a Chapter 7
liquidation. As part of this proceeding, the
Geberts were required to file a schedule listing
all of their assets. They did not list an FCA
claim against TAS on this schedule.

In the bankruptcy proceedings, TAS filed claims
against the Geberts for more than $500,000 in
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misappropriated funds, while the Geberts
claimed that they were entitled to $1.2 million
from TAS. Ultimately the parties entered into a
1995 settlement agreement under which the
Geberts and the bankruptcy trustee agreed to
release TAS and Steward for “any and all man-
ner of action [sic], causes of action, claims . . .
[and] suits, known or unknown” that they had
at that time. The Geberts were discharged from
bankruptcy in 1996.

In 1998, the Geberts filed a qui tam lawsuit
against TAS and Steward, alleging that TAS’s
1991 application to the SBA provided false and
misleading information about Steward’s
degree of ownership of TAS, which was dispos-
itive of the Government’s decision to certify
TAS as a minority-owned enterprise. The
Government declined to intervene. The defen-
dants moved to dismiss on four grounds: (1)
after the bankruptcy became final, the qui tam
claim belonged to the bankruptcy estate and
not the Geberts, who therefore lacked standing
to sue; (2) the settlement and release between
the Geberts and the defendants barred the
claim; (3) because the Geberts failed to list the
qui tam claim as an asset in the bankruptcy
proceeding, they were judicially estopped from
asserting it later; and (4) the final judgment in
the bankruptcy proceedings barred the qui tam
claim under res judicata. The district court
granted the motion on all four grounds and
the Geberts appealed.

Bankruptcy Divests Bankrupt Relator of
Qui Tam Standing

The Eighth Circuit affirmed the district court’s
judgment on the first three grounds of stand-
ing, release, and judicial estoppel, while declin-
ing to reach the issues raised in the “decidedly
more complex res judicata argument.” First
addressing the standing issue, the court noted
that at the time the Geberts filed for bankrupt-
cy in 1994 they possessed all of the information
they needed to file their qui tam claim.

Therefore, the claim passed to the bankruptcy
estate and the Geberts no longer had standing
to bring it. The Geberts argued that they could
not be divested of standing because their
standing derived from the Government’s
injury-in-fact, not from their own. The court
rejected this argument, noting that under
Vermont Agency of Natural Resources v. United
States ex rel. Stevens, 529 U.S. 765 (2000), 19
TAF QR 1 (July 2000), the relator is regarded as
the partial assignee of the Government’s claim.
Under the bankruptcy the relator—the
assignee of the qui tam claim—reassigns this
claim to the bankruptcy estate and no longer
has any right to it. Thus the bankruptcy pro-
ceeding divests the relator of any interest in the
qui tam claim and therefore of standing to
bring that claim.

The Government had contended as amicus
curiae that it had not yet assigned the claim to
the Geberts at the time of bankruptcy. The
court rejected this argument, noting that case
law suggests that the assignment occurs
antecedent to the filing of suit. Moreover, in
this case the Geberts gained little, if any, infor-
mation about the alleged false claim subse-
quent to the bankruptcy and clearly assigned
their rights to pursue the qui tam claim
through the settlement agreement and release.

Pre-Filing Release of Qui Tam Claim in
Bankruptcy Does Not Violate Public
Policy

The court held that the Geberts’ release agree-
ment clearly precluded their qui tam claim.
Citing United States ex rel. Green v. Northrop
Corp., 59 F.3d 953, 963-69 (9th Cir. 1995) the
Geberts contended that the enforcement of a
pre-filing release of a qui tam claim is against
public policy where it is executed without the
knowledge or consent of the Government,
which is the real party in interest. However, the
court distinguished Northrop on the “crucial,
and ultimately dispositive” ground that the set-
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tlement in that case was “a general, indepen-
dent release of a claim for money” while the
Geberts’ settlement took place in the context of
a bankruptcy proceeding. The court recog-
nized that enforcing the settlement agreement
could promote some public interests while
undermining others. On the one hand, it
could potentially deprive the Government of
the opportunity to recoup its losses and dilute
the deterrent value of the qui tam provisions.
On the other hand, enforcing the agreement
would encourage debtors to be candid about
their assets in bankruptcy proceedings, and any
harm to the public interest was limited in that
a release only binds parties to the agreement,
not other relators or the Government. Most
importantly, enforcing a settlement agreement
in the bankruptcy context would not encour-
age relators to settle valid FCA claims instead
of litigating them. Because the proceeds from
any settlement would go to the bankruptcy
estate, the bankruptcy debtor is unlikely to get
a windfall. In the “unique context” of bank-
ruptcy, the court held, the public policy con-
cerns articulated in Northrop are much less sig-
nificant than in other contexts.

Relators Could Have Prevented Public
Disclosure in Bankruptcy Proceedings

The court ruled that by failing to list their qui
tam claim on their schedule of assets, the
Geberts had represented to the bankruptcy
court that they had no such claim. Therefore,
the doctrine of judicial estoppel prohibited
them from later pursuing the claim. The court
rejected the Geberts’ contention that if they
had listed the claim on the bankruptcy sched-
ule, it would be subject to the public disclosure
bar. The Geberts could have prevented public
disclosure in several different ways.

First, they could have filed a motion for a pro-
tective order either under Rule 9018 of the
Federal Rules of Bankruptcy Procedure, the
“commercial information” and “scandalous . . .

matter” provisions or 11 U.S.C. § 107, or the
“necessary and appropriate” provision of 11
U.S.C. § 105(a). Alternatively, they could have
filed their qui tam claim before initiating bank-
ruptcy proceedings, and could perhaps have
used the proceeds of any judgment or settle-
ment to pay down their debts and avoid bank-
ruptcy altogether. Instead, they chose to erase
all their debts through bankruptcy and then to
file their qui tam claim, “presumably in an
attempt to minimize the amount of money
going to their creditors and maximize the
amount going to themselves.”

Finding the Geberts’ qui tam claim barred
under the principles of standing, release, and
judicial estoppel, the court affirmed the grant
of summary judgment. The court emphasized,
however, that its opinion should not be con-
strued as barring other potential relators or the
Government from pursuing the claim.
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LITIGATION DEVELOPMENTS

U.S. ex rel. Pentagen Technologies Int’l Ltd. v.
U.S., 2001 WL 770940 (S.D.N.Y. July 10, 2001)

In July 2001 a New York district court dis-
missed with prejudice a qui tam suit brought
by Pentagen Technologies International Ltd., a
software company. This action was at least the
tenth in a series of unsuccessful federal lawsuits
that Pentagen began filing in 1993 in connec-
tion with its failure to secure a software con-
tract from the Department of Defense. Three
of the earlier lawsuits were also qui tam actions
filed in the Southern District of New York. The
first two of those earlier qui tam actions,
Pentagen V and Pentagen VI, were dismissed
pursuant to the public disclosure bar. The
third previous qui tam action, Pentagen IX,
alleged that the Government and other defen-
dants violated the FCA by colluding with each
other and otherwise engaging in “litigation
misconduct” in Pentagen V and Pentagen VI.
The court in Pentagen IX dismissed the claims
against the United States on sovereign immu-
nity grounds and dismissed the claims against
the remaining defendants on the ground that
no private right of action exists under the FCA
for litigation misconduct during the pendency
of a qui tam action. 109 F. Supp. 232, 236
(S.D.N.Y. 2000). The Pentagen IX court also
denied as futile both Pentagen’s request for
leave to file a second amended complaint and
its subsequent request for reconsideration.

Within a month of this latest defeat Pentagen
filed the current qui tam action with a claim
against the Government that, in the court’s
words, “differ[ed] imperceptibly” from the sec-
ond amended complaint rejected by the court
in Pentagen IX. Pentagen also named as defen-
dants a large number of private corporations,
law firms, and attorneys. The Government
declined to intervene. Pentagen filed papers
opposing the Government’s non-intervention

decision and requested that the court appoint
an independent investigator. In response, the
Government moved to dismiss and asked the
court to enjoin Pentagen from filing any more
related actions. Pentagen responded by
requesting that sanctions be imposed on the
Government for its alleged “misrepresentations
and meritless arguments.”

The court denied Pentagen’s request for the
appointment of an independent investigator.
Pentagen had argued that the Government was
so deeply involved in the alleged litigation mis-
conduct that the Attorney General was unable
to discharge her duty to investigate the alleged
FCA violations. In support of this argument
Pentagen sought to draw a distinction between
references in the Act to the “Attorney General”
and references to the “United States
Government.” The court noted that the Act
does not provide for the appointment of an
independent investigator, and that § 3730(a)
clearly provides that the Attorney General shall
investigate violations. Because the Act express-
ly provides for an elaborate array of litigation
procedures and remedies, the court declined
Pentagen’s invitation to create new procedures
and remedies not sanctioned by Congress.
Moreover, the court noted, Pentagen’s argu-
ment for an independent investigator rested
heavily on the perceived conflict of interest
resulting from the Attorney General’s duty to
represent the Government as both plaintiff and
defendant in the same case. The court ruled
that Pentagen had manufactured this “conflict”
by improperly naming the United States as a
defendant despite its sovereign immunity.

The court then dismissed with prejudice all
claims against the Government and the other
defendants. The court rejected Pentagen’s argu-
ment that the Government may not seek to dis-
miss a qui tam action in which it has declined to
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intervene. In fact, the court held, it did not even
need to determine that the Government’s deci-
sion to seek dismissal is reasonable in order to
grant the motion to dismiss. In this case, howev-
er, the Government’s position, which was based
on the principles of sovereign immunity and res
judicata, was inherently reasonable. The claims
against the United States were barred by sover-
eign immunity. The claims against most of the
non-governmental defendants were barred by
the doctrine of res judicata in light of the prior
ruling in Pentagen IX. The court noted that the
current complaint related to the same transac-
tions and events as the complaints in Pentagen IX.
Moreover, all but two of the non-governmental
defendants in the current action had been named
as defendants either in the first amended com-
plaint or the rejected second amended complaint
in Pentagen IX. In dismissing or rejecting as futile
these earlier claims, the Pentagen IX court had
denied them on the merits, and therefore res judi-
cata applied. The claims against the remaining
two defendants, the court ruled, presented the
same type of “litigation misconduct” claim that
the Pentagen IX court had rejected as not action-
able under the FCA. Therefore, the court dis-
missed these claims as well.

The court denied Pentagen’s motion for Rule
11 sanctions against the Government, finding
that motion to be without merit. The court
also denied without prejudice the Govern-
ment’s motion to enjoin Pentagen from filing
any more related actions on the ground that
that issue was currently still sub judice in
Pentagen IX.

U.S. ex rel. Phipps v. Comprehensive
Community Development Corp., 152 F. Supp.
2d 443 (S.D.N.Y. July 16, 2001)

In July 2001 a New York district court granted
the defendants’ motion for judgment on the

pleadings and dismissed the complaint in a case
involving allegations of misappropriation of
federal funds from the Women, Infants, and
Children (WIC) program. The relator
Claudette Phipps was director of the WIC pro-
gram at the Comprehensive Community
Development Corporation (CCDC) from 1990
to 1999. In 1998 the New York State
Department of Health (DOH) initiated an
investigation into allegations of improper
enrollments in the WIC program and misap-
propriation of funds at CCDC. In July 1999
Phipps filed her qui tam complaint under seal
and in September 2000 the Government
declined to intervene. The complaint alleged
various FCA violations in connection with mis-
appropriation of funds provided under the
Child Nutrition Act and the Ryan White
Comprehensive AIDS Resources Emergency
Act. The defendants moved for judgment on
the pleadings under Fed. R. Civ. P. 12(c) on the
grounds that the court lacked subject matter
jurisdiction pursuant to the public disclosure
bar and that the relator had failed to plead
fraud with the particularity required by Fed. R.
Civ. P. 9(b).

The court granted the motion on both grounds.
The court noted that Phipps had admitted in
the course of a prior EEOC discrimination
action that her allegations of misappropriation
of government funds were based at least in part
on allegations or transactions disclosed by DOH
in the course of its administrative investigation.
Moreover, Phipps failed to establish that she was
the original source of the information on which
the allegations of fraud were based. In addition,
Phipps presented no evidence that she voluntar-
ily provided the Government with information
about the alleged misappropriation before filing
suit. Therefore, the court lacked subject matter
jurisdiction and dismissed the complaint with
prejudice.
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The court also ruled that Phipps had failed to
meet the particularity requirement of Rule 9(b).
Many of the allegations in the complaint were
conclusory or were made “upon information
and belief.” The court ruled that such allega-
tions are insufficient under Rule 9(b) unless the
relator is able to show that they relate to a mat-
ter particularly within the opposing party’s
knowledge. The court noted that Phipps had
failed to specify the dates and specific details of
any alleged false statements or transactions.
Therefore, the court dismissed with prejudice
pursuant to Rule 9(b). Although leave to amend
is normally granted in a Rule 9(b) dismissal,
here any amendment would have been futile,
because Phipps had given no indication that she
could cure the Rule 9(b) deficiencies, and in any
case the court lacked subject matter jurisdiction.

U.S. v. NHC Health Care Corp., 2001 WL
1160711 (W.D. Mo. July 17, 2001)

In July 2001 a Missouri district court denied the
defendant’s motion for summary judgment on
the FCA claims in a Medicare and Medicaid
fraud case involving allegations that it failed to
provide proper care to nursing home patients.
The Government sued NHC Health Care Corp.,
a long-term care facility, under the FCA and
various common law causes of action based on
allegedly insufficient care of two nursing home
patients. One patient, who had continuing
problems with bed sores, was soiled with feces,
and complained of not being bathed or assisted
in eating or using the restroom, eventually died
after being transferred to another facility. The
second patient complained of being served cold
food and not being kept clean. The
Government also presented other evidence that
NHC had extreme staffing shortages and that
residents were poorly cared for.

NHC moved for summary judgment on both

the FCA and the common law claims. In its
motion on the FCA claims, NHC argued that (1)
the Government’s action rested on an improper
implied certification theory and (2) the
Government had failed to produce any evidence
that the claims NHC submitted were false or that
NHC had knowledge of their falsity.

The court denied NHC’s motion on the FCA
claims. It held that the Government’s action
did not rest primarily on an implied certifica-
tion theory, but rather on the theory that NHC
billed the Government for services that it did
not perform. When a nursing home bills the
Government for nursing home care while “fail-
ing to provide the minimum necessary care
activities required to promote the patient’s
quality of life,” the court held, it has clearly
committed fraud, and the issue of implied cer-
tification is irrelevant. Moreover, the court
ruled, even courts that have rejected implied
certification in health care cases generally have
recognized an exception for a failure to adhere
to the proper standard of care when that stan-
dard is at the heart of the agreement between
the Government and the health care provider.
Thus, even if the Government’s claim were
based on an implied certification theory, it
would be proper under the FCA.

The court rejected NHC’s argument that the
Government failed to produce direct evidence
of falsity and knowledge. The court noted that
an FCA plaintiff is not required to prove its
case solely by direct evidence, and ruled that in
any case the Government had produced direct
evidence that NHC knowingly submitted false
claims. Surveyors interviewing the two
patients directly observed unclean conditions,
and the residents complained of neglect in
care. Moreover, there was considerable indi-
rect evidence of failure of care, including evi-
dence of staffing shortages and unsanitary con-
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ditions. This was sufficient to raise an infer-
ence that NHC submitted claims in reckless
disregard of their truth or falsity.

Therefore, the court denied NHC’s motion for
summary judgment on the Government’s FCA
claims. However, because the Government
failed to address NHC’s arguments on the
common law claims, the court assumed that
the Government had abandoned those claims
and granted summary judgment on them.

U.S. ex rel. Price v. J-M Manufacturing Co.,
2001 WL 823730 (E.D. La. July 20, 2001)

In July 2000 a Louisiana district court dismissed
a qui tam complaint alleging government con-
tracting fraud for failure to satisfy Fed. R. Civ. P.
9(b). Relator Stan Price has worked in the
polyvinyl chloride pipe industry since the 1960s.
In this action Price alleged that J-M
Manufacturing Company undertook to supply
pressure-tested water pipes to the Government
but instead delivered pipe that had not been
tested in conformance with government specifi-
cations. The complaint alleged that J-M pre-
sented claims for payment falsely representing
that the pipe had been properly tested, in viola-
tion of § 3729(a)(1), and made false records and
statements in furtherance of this scheme, in vio-
lation of § 3729(a)(2). The Government
declined to intervene and J-M moved to dismiss
on the grounds that Price had failed to plead
fraud with the particularity required by Fed. R.
Civ. P. 9(b).

The court granted the defendant’s motion,
noting that the complaint fell far short of the
requirements of Rule 9(b). Price had alleged
“no particular victims, no particular projects,
and no particular dates of contracts, deliveries,
or laying of inferior pipe, submission of claims
or false certifications.” The only slightly specif-
ic information Price provided was a reference

in the disclosure statement to Price’s plan to
testify about violations he allegedly observed
on a “recent trip to Georgia.” The court ruled
that this reference failed to specify the time and
place of the alleged violation in sufficient
detail. Because he alleged personal knowledge,
the court ruled, Price had no excuse for failing
to provide more specific information.

Accordingly, the court dismissed Price’s com-
plaint but granted him leave to amend to satis-
fy Rule 9(b). Given the “skeletal composition”
of Price’s initial complaint, the court stated that
“it would take far too many pages” to instruct
him in detail about all the missing particulars,
but at a minimum, he should provide the exact
date and location of the alleged fraudulent
transactions, and the names of the government
entities and J-M personnel involved.

Palchikovskiy v. Oregon Health Sciences
University, 2001 WL 823826 (9th Cir. July 20,
2001)

In a brief unpublished disposition, the Ninth
Circuit affirmed the dismissal of a qui tam com-
plaint. Victor Palchikovskiy had sued the
Oregon Health Sciences University (OHSU)
alleging that OHSU had submitted false claims
in violation of the FCA and had improperly ter-
minated him for investigating the alleged viola-
tions. The district court dismissed the underly-
ing qui tam claim for failure to plead fraud with
particularity and granted summary judgment
on the retaliation claim. Palchikovskiy appealed
pro se.

The court of appeals held that the district court
properly dismissed the qui tam claim pursuant
to Rule 9(b) because Palchikovskiy had failed
to allege either that OHSU engaged in fraud or
to provide specifics of the time, place and
nature of the alleged fraudulent activities. The
district court also properly granted summary
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judgment on the retaliation claim because
Palchikovskiy failed to present any evidence
that he was investigating matters calculated to
lead to a viable FCA action. Accordingly, the
court of appeals affirmed the decision below in
its entirety.

U.S. ex rel. Ridenour v. Kaiser-Hill Co., Civ.
No. 97-WM-2191 (D. Colo. Aug. 7, 2001)

In August 2001 a Colorado magistrate judge
recommended that the district court grant the
Government’s motion to dismiss a qui tam
FCA action over the relators’ objections. The
relators David Ridenour, Jeffrey Peters, and
Mark Graf were employed in various security-
related positions at the former nuclear
weapons plant at Rocky Flats in Colorado.
Kaiser-Hill Company had obtained a contract
with the Department of Energy (DOE) for
environmental cleanup at the plant, and had
subcontracted the portion of the contract
involving security at the site to Wackenhut
Services Company. In 1997 the relators filed a
qui tam complaint against Kaiser-Hill, its pre-
decessor as primary contractor, and
Wackenhut, alleging that they billed and
received payment over many years for provid-
ing security for weapons-grade plutonium and
uranium at the facility, while in fact providing
substandard security or no security at all. As a
result, the relators alleged, the facility was at
high risk for more than a decade.

The Government moved to dismiss pursuant to
§ 3730(c)(2)(A), which states that the
“Government may dismiss the action notwith-
standing the objections of the person initiating
the action if the person has been notified by the
Government of the filing of the motion and the
court has provided the person with an oppor-
tunity for a hearing on the motion.” The
Government sought dismissal on the grounds

that the continuation of the litigation threat-
ened both national security interests and the
timely closure of the Rocky Flats facility.

On January 17, 2001, the district court ruled
that the FCA empowers the Government to
dismiss a meritorious qui tam action, and that
the relevant standard is that set forth in United
States ex rel. Sequoia Orange Co. v. Baird-Neece
Packing Corp., 151 F.3d 1139, 1145-47 (9th Cir.
1998). Under the Sequoia Orange standard, the
Government must demonstrate that dismissal
is rationally related to the accomplishment of a
valid governmental purpose; if the
Government meets that burden, the burden
then shifts to the relators to demonstrate that
dismissal is “fraudulent, arbitrary and capri-
cious, or illegal.” The district court referred the
matter to a magistrate judge to determine
whether the Government had met its burden,
and if so, whether the relators had met theirs.

After conducting an evidentiary hearing, the
magistrate judge determined that the
Government had met its burden of demon-
strating that dismissal was rationally related to
a legitimate governmental objective and that
the relators had failed to demonstrate that dis-
missal would be fraudulent, arbitrary and
capricious, or illegal. The magistrate found
that dismissal was rationally related to the
Government’s interests in both national securi-
ty and in the timely closure of the facility.

The Government argued that the litigation of
the relators’ allegations would involve the
review of thousands of classified documents,
while the relators alleged that their claims could
be proved with limited reference to a handful of
classified documents that could be declassified
or redacted. The magistrate noted that if the
Government were correct, the relationship
between dismissal of the suit and elimination of
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the threat to national security would be clear,
while if the relators were correct, the relation-
ship would be much weaker. However, the
magistrate ruled, even a weak relationship is
sufficient: even when the legitimate interest
articulated by the Government is only inciden-
tally advanced, the rational relationship test is
satisfied. Even if the risk of inadvertent disclo-
sure of classified information was minimal, the
risk was still present. Therefore the
Government had satisfied its burden to show
that dismissal was rationally related to the pro-
tection of national security interests.

The Government also argued that continua-
tion of the qui tam litigation would delay the
timely closure of Rocky Flats, scheduled for
December 2006, by interfering with the job
performance of DOE and contractor employ-
ees. The Government noted that the radiolog-
ically contaminated site posed a serious risk to
human health and the environment and was
costing the Government more than a million
dollars a day to maintain. Testimony indicated
that security personnel were potential witness-
es and would have to devote considerable time
to any litigation, diverting time and resources
from the closure project. The magistrate found
that the Government engaged in a rational
cost/benefit analysis and determined that the
potential benefits to be gained by allowing the
qui tam litigation to proceed were outweighed
by the potential risk that the litigation could
delay the scheduled closure of the facility.
Therefore, the Government’s legitimate inter-
est in timely closure was an additional rational
basis for its motion to dismiss.

The burden thus shifted to the relators to show
that dismissal was fraudulent, arbitrary and
capricious, illegal, or the product of undue
influence by the defendants. The relators failed
to meet this burden. The fact that the

Government waited for eight months after the
complaint was filed to seek dismissal did not,
by itself, show that dismissal would be arbi-
trary and capricious. Similarly, the
Government’s decision to seek dismissal in this
action but not in other qui tam actions relating
to Rocky Flats was not arbitrary and capri-
cious, as the Government is entitled to make
such decisions on a case-by-case basis. The
magistrate also rejected the relators’ arguments
that there was a “revolving door of employ-
ment” between the DOE and its contractors,
and that the Government was seeking dis-
missal to shield the DOE from embarrassment.
The magistrate found that the evidence did not
support the relators’ allegation that a govern-
ment coverup was involved. Accordingly, find-
ing that the Government had met its burden
and the relators had failed to meet theirs, the
magistrate recommended that the district
court dismiss the qui tam suit.

U.S. ex rel. Plumbers & Steamfitters Local
Union No. 342 v. Dan Caputo Co., 2001 WL
1042168 (N.D. Cal. Sept. 4, 2001)

In September 2001 a California district court
granted summary judgment to the defendants
in a case involving allegations of false certifica-
tions of compliance with the Davis-Bacon Act.
In 1993 the defendant Dan Caputo Co.
(Caputo) was awarded a federal wastewater
treatment plant expansion contract. The pro-
ject was governed by the Davis-Bacon Act, 40
U.S.C. § 276a, and applicable regulations,
which required the contractors to pay prevail-
ing wage rates, and to submit weekly certifica-
tions of compliance with this requirement to
the Government.

In 1991 a dispute had arisen between the
Laborers’ Union and the Plumbers’ Union over
the proper classification of piping work on var-
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ious projects. The East Bay Municipal Utility
District (EBMUD) unsuccessfully sought a
Department of Labor ruling on the dispute,
and after conducting a survey determined that
there was no prevailing classification practice
and that it would not take exception to a con-
tractor’s classification practices on particular
projects. In 1992 the two unions entered into a
“jurisdictional agreement” that in the con-
struction of water treatment plants, Plumber-
Steamfitter-Pipefitter prevailing wages were to
be paid to all employees who perform piping
work. In 1994, Frank Conte, the Department
of Labor Wage and Hour Division District
Director in San Francisco, wrote a letter to the
Plumbers’ Union’s counsel stating that the
1992 jurisdictional agreement established the
prevailing practice for construction of water
treatment plants in Northern California. In
1995 the Plumbers’ Union’s counsel wrote to
Conte to request that he take enforcement
action against Caputo for failing to pay
Plumber-Steamfitter-Pipefitter wages to
employees performing piping work on its pro-
ject. Conte replied that “the Division is pro-
ceeding with enforcement action on such pro-
jects,” but the Department of Labor never
undertook an enforcement action.

In 1996, after the project was competed, Maria
Eschaveste, Administrator of the Wage and
Hour Division, issued a letter stating that
Conte’s letters from 1994 and 1995 “were erro-
neous in that they provided incomplete
advice,” and noting that an agreement between
unions has weight with regard to enforcement
of the Davis-Bacon Act only if it reflects actual
prevailing practice. Eschaveste requested an
area practice study to determine actual prac-
tice. In 1997 the requested study determined
that there was no prevailing practice, and the
Department of Labor closed its investigation of
the matter. After the Plumbers’ Union sought

reconsideration, in 1999 the Department of
Labor issued a letter to the Plumbers’ Union,
Caputo, and other parties reconfirming its
1997 findings that there was no single common
classification practice for workers performing
the disputed work. The Department indicated
that this letter constituted a “final ruling.”

Meanwhile, in 1995, the Plumbers’ Union filed
its qui tam action against Caputo and its sub-
contractor, alleging that they had violated the
FCA by falsely certifying in their Davis-Bacon
compliance statements that their employees
performing piping work had performed work
falling within a Laborer or Millwright wage
classification rather than a Plumber-
Steamfitter-Pipefitter classification. The parties
filed cross motions for summary judgment.

The court granted the defendants’ motion for
summary judgment. It ruled that the Conte
letters were not binding classification determi-
nations because they were not issued in accor-
dance with the regulatory scheme adopted by
the Department of Labor to resolve disputed
classification issues. Therefore, the relators
had presented no evidence that the defendants’
Bacon-Davis certifications were false.
Moreover, the 1999 letter issued by the
Department of Labor constituted a valid final
ruling, from which the relators did not appeal.
This final ruling determined that the defen-
dants did not misclassify the employees per-
forming piping work on the project. Because
the Department issued this ruling in the exer-
cise of its primary jurisdiction on an issue
within its regulatory authority, it was appropri-
ate for the court to defer to it. Therefore, both
because the relators had failed to present evi-
dence supporting an essential element of their
claim and because that claim was precluded by
the Department’s ruling, the defendants were
entitled to summary judgment.
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U.S. ex rel. Friedman v. Eckerd Corp., 2001
WL 1159847 (E.D. Pa. Sept. 13, 2001)

In September 2001 a Pennsylvania district
court dismissed a qui tam complaint against a
pharmacy chain pursuant to the § 3730(b)(5)
first-to-file bar. Larry Friedman brought an
FCA action against Eckerd Corp. alleging that
it charged the Government for prescription
medication that was ordered but never picked
up; charged for full prescriptions when less
then the full prescription was delivered; and
sold out-dated supplies as current supplies.
Eckerd moved to dismiss based on both the
public disclosure and first-to-file bars.

The court granted the motion based on the
first-to-file bar. Although Friedman vigorous-
ly contested Eckerd’s public disclosure argu-
ment, it was undisputed that identical or sub-
stantially similar claims had been asserted in
two pending actions previously filed in 1995
and 1996. Therefore, the court dismissed
Friedman’s lawsuit with prejudice.

38
TAF Quarterly Review Vol. 24 • October 2001

LITIGATION DEVELOPMENTS



The Constitutionality of the Qui Tam Provisions 
of the False Claims Act Under Article II

Bret Boyce*

I. INTRODUCTION

Ever since the 1986 amendments breathed new life into the False Claims Act
(FCA), its qui tam provisions have repeatedly been attacked as unconstitutional.
Because the Act empowers private citizens to sue as qui tam relators on behalf of the
United States to recover damages and civil penalties for the Government as well as a pri-
vate relator’s bounty, defendants have argued that it violates the separation of powers
principles of Article II and the standing principles of Article III of the Constitution.
Recently the Supreme Court laid the Article III issue to rest in Vermont Agency of
Natural Resources v. United States ex rel. Stevens,1 holding that qui tam relators have con-
stitutional standing under Article III as “partial assignees” of the Government’s claim.
However, the Stevens Court left open “the question whether qui tam suits violate Article
II, in particular the Appointments Clause of § 2 and the ‘take Care’ Clause of § 3.”2

Defendants challenging the constitutionality of the FCA have repeatedly raised
this very question with limited success. The year before Stevens was decided, in Riley v. St.
Luke’s Episcopal Hospital,3 a divided panel of the Fifth Circuit had voted (over the dissent
of Judge Stewart) to strike down the Act’s qui tam provisions as a violation of the separa-
tion of powers principles embedded in Article II’s Take Care and Appointments Clauses.
The en banc court immediately vacated the panel’s decision pending a full rehearing,4

which was delayed pending the Supreme Court’s decision in Stevens.5 Earlier this year the
en banc court finally issued its long-awaited ruling, in which Judge Stewart, now writing
for a large majority, reversed the panel’s decision and upheld the constitutionality of the
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Act. However, in a lengthy and vigorous dissent, the two judges who formed the original
panel majority continued to assert that the Act violates Article II by undermining the con-
stitutional powers of the Executive Branch. Thus, the stage is set for future challenges in
other circuits and possibly eventual review of this issue in the Supreme Court.

This article examines the constitutional issues left open by Stevens and sharply
debated by the judges in Riley. Part II briefly reviews discussions of these issues in judi-
cial opinions and legal commentaries. Part III seeks to place in historical context the
claims made by the majority and dissenting opinions in Riley regarding the early histo-
ry of qui tam litigation in America and the original understanding of the separation of
powers doctrine. Part IV analyzes the constitutionality of the qui tam provisions in
light of modern Supreme Court doctrine on the separation of powers and the presi-
dential appointment power. The author concludes that the qui tam provisions of the
False Claims Act do not violate Article II of the Constitution.

II. COURTS AND COMMENTATORS ON QUI TAM AND ARTICLE II

The Executive Branch itself has shown little interest in challenging the qui tam
provisions of the FCA as an infringement on its prerogatives. In a 1989 memorandum,
William P. Barr, then head of the Justice Department’s Office of Legal Counsel, formu-
lated perhaps the earliest detailed argument attacking the qui tam provisions of the FCA
as unconstitutional.6 However, the Justice Department never adopted the views
expressed in the Barr memorandum,7 and under the subsequent administration, the
Office of Legal Counsel expressly repudiated them.8

Academic commentary has been divided. A number of commentators have
argued that the qui tam provisions violate Article II.9 On the other hand, there is also
a substantial body of academic commentary rejecting these arguments and holding that
the qui tam provisions are constitutional.10
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6 Constitutionality of the Qui Tam Provisions of the False Claims Act, 13 Op. Off. Legal Counsel 249 (1989).

7 See id. at 250, 284-86 (noting Solicitor General’s support for the constitutionality of qui tam provisions).

8 The Constitutional Separation of Powers, 19 Op. Off. Legal Counsel 1, 25 n.66 (preliminary print May 7, 1996) (available
at 1996 WL 876050) [hereinafter “Dellinger Opinion”].
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609 (1994); James T. Blanch, Note, The Constitutionality of the False Claims Act’s Qui Tam Provision, 16 HARV. J.L. & PUB.
POL’Y 701 (1993); Frank A. Edgar, Jr., “Missing the Analytical Boat”:  The Unconstitutionality of the Qui Tam Provisions of the
False Claims Act, 27 IDAHO L. REV. 319 (1990).

10 Robin K. Craig, Will Separation of Powers Challenges “Take Care” of Environmental Citizen Suits?  Article II, Injury-In-
Fact, Private “Enforcers,” and Lessons from Qui Tam Litigation, 72 U. COLO. L. REV. 93 (2001); Peter M. Shane, Returning
Separation-of-Powers Analysis to its Normative Roots:  The Constitutionality of Qui Tam Actions and Other Private Suits to
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The federal courts, in contrast, have been virtually unanimous in upholding the
constitutionality of the qui tam provisions against Article II challenges. The leading
case is the decision of the Ninth Circuit in United States ex rel. Kelly v. Boeing Co.11 In
resolving the separation of powers issues, the Kelly court sought guidance from the
Supreme Court’s decision in Morrison v. Olson,12 which upheld the independent coun-
sel provisions of the Ethics in Government Act. Like the qui tam provisions of the FCA,
the independent counsel provisions examined in Morrison raised the question of “the
degree to which Congress may assign prosecutorial powers to persons not under the
direct control of the Executive Branch.”13 The question in Kelly, as in Morrison, was
whether the provisions in question accord the executive “sufficient control” over the
independent litigants (qui tam relators and independent counsels respectively) to
“ensure that the President is able to perform his constitutionally assigned duties.”14

Applying this test, the Kelly court concluded that the qui tam provisions inter-
fere less with the constitutional role of the executive than the independent counsel pro-
visions, and that because the latter are constitutional, the former must be so as well.
Under the False Claims Act, qui tam relators exercise the broadest prosecutorial powers
in cases where the Government has initially declined to intervene, but even in such
cases, the Government can still take over the case at a later point upon a showing of
“good cause,” can ask the court to limit the relator’s participation, can seek a stay of dis-
covery, can pursue alternate remedies, and can move for dismissal of the case after
notice and opportunity for a hearing.15 Under the independent counsel provisions, the
Attorney General has unreviewable discretion whether to appoint an independent
counsel, and the special court responsible for appointing the counsel defines the coun-
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12 487 U.S. 654 (1988).

13 Kelly, 9 F.3d at 751.

14 Id. (quoting Morrison, 487 U.S. at 696).

15 See id. at 753 (citing 31 U.S.C. § 3730). Subsequently, the Ninth Circuit clarified that the Government’s power to dismiss
is not absolute: rather, it is subject to judicial review to ensure that it is rationally related to a legitimate governmental pur-
pose. See United States ex rel. Sequoia Orange Co. v. Baird-Neece Packing Corp., 151 F.3d 1139, 1143-48 (9th Cir. 1998); see
also United States ex rel. Stevens v. Vermont Agency of Natural Resources, 162 F.3d 195, 201 (2d Cir. 1998) (dictum) (citing
Sequoia with approval), rev’d on other grounds, 529 U.S. 765 (2000). However, the Sequoia court ruled that the Government
need not show that the qui tam action it seeks to dismiss lacks merit. 151 F.3d at 1144. Judicial review under this standard,
the court ruled, does not raise any separation of powers concerns because it requires “no greater justification of the dismissal
motion than is mandated by the Constitution itself.” Id. at 1146. Apparently the Government has rarely invoked the dis-
missal provision: one commentator wrote in 2000 that “Sequoia is the only case ever dismissed by the DOJ under the FCA”
over a relator’s objections. Paula J. Zimmerman, Note, The Sequoia Significance:  The Role of the Civil False Claims Act’s
Dismissal Provision in Procurement Reform, 29 PUB. CONT. L.J. 329, 330 (2000). In the past few months, however, a district
court has dismissed a second FCA case on the Government’s motion over the relator’s objections. See United States ex rel.
Pentagen Techs. Int’l Ltd. v. United States, No. 00 CIV. 6167, 2001 WL 770940 (S.D.N.Y. July 10, 2001) (dismissing FCA case
on the Government’s motion over the relator’s objection) (summarized above on page 31). In a third case, a magistrate
judge, following the analysis in Sequoia Orange, has likewise recommended dismissal over the relators’ objections. United
States ex rel. Ridenour v. Kaiser-Hill Co., Civ. No. 97-WM-2191 (D. Colo. Aug 7, 2001) (summarized above on page 35).



sel’s jurisdiction with reference to facts submitted by the Attorney General.
Furthermore, the independent counsel is required to abide by Justice Department poli-
cies insofar as possible. However, the Attorney General may remove the independent
counsel only upon a showing of “good cause” and subject to judicial review.16

Summarizing these differences, the Ninth Circuit stated:

Clearly, the government has greater authority to prevent the initiation of pros-
ecution by an independent counsel than by a qui tam relator. But once prose-
cution has been initiated, the government has greater authority to limit the con-
duct of the prosecutor and ultimately end the litigation in a qui tam action than
it does in an independent counsel’s action. We conclude that because the
Executive Branch has power, albeit somewhat qualified, to end qui tam litiga-
tion, it is not significant that it cannot prevent its start.17

The Kelly court also rejected the argument that qui tam relators are “Officers of the
United States” who must be appointed in conformity with the Appointments Clause. Here
the court relied on the Supreme Court’s decision in Buckley v. Valeo, which held that “any
appointee exercising significant authority pursuant to the laws of the United States is an
Officer of the United States and must, therefore, be appointed in the manner prescribed by
[the Appointments Clause].”18 The Kelly court held that qui tam relators do not exercise
“significant authority” within the meaning of Buckley, because it had already concluded
that the Executive Branch retained sufficient control over them.19 The court justified link-
ing its Appointments Clause and separation of powers analyses in this manner on the
grounds that “the Supreme Court has interpreted the Appointments Clause to serve the
purpose of maintaining the separation of powers in the constitutional scheme.”20

With a much briefer discussion, the Sixth Circuit reached a similar result in
United States ex rel. Taxpayers Against Fraud v. General Electric Co.21 Like the Ninth, the
Sixth Circuit ruled that the Executive Branch maintains sufficient control over qui tam
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19 See Kelly, 9 F.3d at 758.
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relators to satisfy the separation of powers standard of Morrison v. Olson. However, the
Sixth Circuit’s analysis of the Appointments Clause issue departed somewhat from that
of the Kelly Court. Rather than focusing on the “authority” exercised by qui tam rela-
tors, the court simply noted that their “position is without tenure, duration, continuing
emolument, or continuous duties,” and thus under Auffmordt v. Hedden, they are not
“Officers of the United States” subject to the strictures of the Appointments Clause.22

The next court of appeals to reject these Article II challenges was the en banc
Fifth Circuit in Riley v. St. Luke’s Episcopal Hospital. In Riley a divided Fifth Circuit
panel had ruled that the qui tam provisions of the FCA violate the Take Care Clause (the
panel majority did not reach the Appointments Clause issue).23 The panel’s decision
was immediately vacated for en banc review, and the United States intervened to sup-
port the constitutionality of the Act.

In an eleven to two decision, the en banc Fifth Circuit reversed the panel’s deci-
sion. The court began by observing that in Stevens the Supreme Court had ruled that
the extensive use of qui tam litigation in Anglo-American legal history was “well-nigh
conclusive” of the practice’s constitutionality under Article III. The en banc court in
Riley found that history similarly conclusive with regard to the Article II question, even
if it is not the sole definitive argument supporting constitutionality.24

The court rejected the argument that allowing qui tam relators to litigate claims on
behalf of the United States violates the constitutional injunction that the President “shall
take Care that the Laws be faithfully executed.” The Constitution, the court ruled, does not
require Congress to prescribe litigation by the executive as the exclusive means of enforc-
ing federal law.25 Moreover, the court noted, the executive retains significant levers of con-
trol over relators even if it initially declines to intervene. The court ruled that the Supreme
Court’s decision in Morrison v. Olson was “not relevant” to the constitutionality of the qui
tam provisions of the FCA for two closely related reasons. First the independent counsel
is empowered to act as the United States itself, and exercises “all investigative and prosecu-
torial functions and powers of the Department of Justice, the Attorney General, and any
other officer or employee of the Department of Justice,” while a qui tam relator under the
FCA is only authorized to bring suit “in the name of” the United States. Second, the inde-
pendent counsel wields the special powers of a criminal prosecutor while the qui tam rela-
tor is simply a civil litigant who enjoys no special resources or powers. However, the court
suggested, there is a credible argument that because the Supreme Court in Morrison upheld
the independent counsel statute under Article II, it would also uphold the qui tam provi-
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24 See Riley, 252 F.3d at 752-53.

25 See id. at 753.



sions, because qui tam relators wield less executive power than independent counsels.
The court also rejected the Appointments Clause challenge, noting that “Supreme

Court precedent has established that the constitutional definition of an ‘officer’ encompass-
es, at a minimum, a continuing and formalized relationship of employment with the United
States Government.”26 Because qui tam relators are not public employees, the court ruled,
they are not officers of the United States and are thus not subject to the Appointments Clause.

In a lengthy and vigorous dissent, the two judges who formed the original panel
majority continued to argue that the qui tam provisions violate the Take Care and
Appointments Clauses. Relying on language in Printz v. United States, the dissenters insisted
that the Take Care Clause vests exclusive authority for enforcing federal law in the
President.27 By empowering qui tam relators to sue on behalf of the Government, the dis-
senters urged, the FCA impermissibly undermines the constitutional powers and functions
of the executive by stripping it of control over the initiation and prosecution of government
lawsuits and thereby diminishing its political accountability for enforcement decisions. The
dissenters noted that none of the specific means of executive control that enabled the inde-
pendent counsel provision to be upheld in Morrison v. Olson are present in the FCA’s qui tam
provisions, and especially emphasized the Attorney General’s lack of control over the deci-
sion whether to initiate suit. The dissent also argued that the Appointments Clause furnished
an independent basis for dismissal.28 Under Buckley v. Valeo and Morrison, the dissenters
argued, persons litigating on behalf of the United States are officers of the United States and
thus must be appointed in the manner prescribed in the Appointments Clause. The fact that
qui tam relators are private citizens rather than government employees is irrelevant in the dis-
senters’ view. The dissent also rejected the majority’s reliance on the long history of qui tam
statutes as a touchstone of constitutionality. These statutes, the dissent urged,“were adopted
in times of exigency and without consideration of separation of powers issues.”29

The most recent court of appeals to reject these Article II challenges was the Tenth
Circuit in United States ex rel. Stone v. Rockwell International Corp.30 Like the Fifth and
Sixth Circuits, the Tenth held that the FCA’s qui tam provisions do not violate the
Appointments Clause, because the position of a qui tam relator is without tenure, duration,
continuing emolument, or continuous duties.31 Furthermore, the court held, at least in a
case where the Government has intervened, the qui tam provisions do not violate the prin-
ciple of separation of powers embodied in the Take Care Clause. In Stone, after initially
declining to intervene, the Government later sought, and was granted permission to do so,
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29 Id. at 775.
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and participated fully and actively in the litigation. Thus the court was unconvinced that
the relator’s presence had so hindered the executive branch’s prosecutorial discretion as to
deprive it of its ability to perform its constitutionally assigned responsibilities. However,
the court declined to express an opinion as to whether the FCA’s qui tam provisions might
violate the separation of powers under other circumstances, such as “if the Government
had sought permission to intervene, but was denied intervention by the district court, or if
the Government desired to remove the relator from the action but was prevented from
doing so by the application of the statute.”32

In addition to these appellate decisions of the Fifth, Sixth, Ninth, and Tenth
Circuits, dicta in a Second Circuit opinion also rejected the notion that the qui tam pro-
visions violate the separation of powers.33 In other circuits where this question has not
been resolved at the appellate level, district courts have likewise uniformly rejected Article
II challenges to the qui tam provisions, including courts in the Third,34 Seventh,35

Eighth,36 and D.C.37 Circuits. Apart from the dissenters in Riley, only one other federal
judge, in a dissenting opinion, has (somewhat tepidly) expressed sympathy for notion that
the qui tam provisions may be constitutionally problematic under Article II.38

III. THE ROLE OF HISTORY

A. Originalism and the Riley Court

The Riley majority pointed to the continuous use of qui tam legislation in Anglo-
American legal history as virtually conclusive of its constitutionality. The Riley dissenters,
on the other hand, in a section headed “History Is Not Controlling,” attacked the notion
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32 Id. at *15 n.7. An earlier unpublished district court decision in the Tenth Circuit had rejected a separation of powers
challenge in a case where the Government had not intervened (precisely the scenario still left open at the appellate level by
Stone). See United States ex rel. Colunga v. Hercules, Inc., Civ. No. 89-C-954J, slip op. at 7-18 (D. Utah Aug. 10, 1993).

33 United States ex rel. Kreindler & Kreindler v. United Techs. Corp., 985 F.2d 1148, 1155 (2d Cir. 1993) (“[T]he FCA qui
tam provisions do not usurp the executive branch’s litigating function because the statute gives the executive branch sub-
stantial control over the litigation.”)

34 United States ex rel. Givler v. Smith, 775 F. Supp. 172, 176-79 (E.D. Pa. 1991).

35 United States ex rel. Sharp v. Consolidated Med. Transp., Inc., No. 96 C 6502, 2001 WL 1035720 at *11 (N.D. Ill. Sept. 4,
2001); United States ex rel. Chandler v. Hektoen Inst., 35 F. Supp. 2d 1078, 1081-82 (N.D. Ill. 1999); United States ex rel.
Fallon v. Accudyne Corp., 921 F. Supp. 611, 623 (W.D. Wis. 1995); United States ex rel. Robinson v. Northrop Corp., 824 F.
Supp. 830, 836-38 (N.D. Ill. 1993).

36 United States ex rel. Kinney v. Hennepin County Med. Ctr., No. CIV.971680, 2001 WL 964011 at *4 (D. Minn. Aug. 22, 2001).

37 United States ex rel. K&R Ltd. P’ship v. Massachusetts Hous. Fin. Agency, No. CIV. A. 99-1343, 2001 WL 881207 (D.D.C.
July 30, 2001); United States ex rel. Amin v. George Washington Univ., 26 F. Supp. 2d 162, 168-70 (D.D.C. 1998).

38 United States ex rel. Stevens v. Vermont Agency of Natural Resources, 162 F.3d 195, 220 (2d Cir. 1998) (Weinstein, J., dis-
senting) (suggesting that the qui tam provisions “may” violate Article II), rev’d, 529 U.S. 765 (2000).



that long usage alone can constitutionalize a legislative practice. Although admitting that
the First Congress passed a considerable number of qui tam statutes, the dissenters con-
tended that these statutes “required a citizen to have suffered some private injury before
he could sue on behalf of the government—unlike the FCA, which allows suit based sole-
ly on injury to the government.”39 However, the historical evidence does not support this
claim,40 and even the defendants in Riley conceded that some of these early statutes per-
mitted a private citizen who had suffered no personal injury to bring suit.41

Therefore, the dissenters turned to another argument: they suggested that even
though many Framers of the Constitution were members of the First Congress, the
early qui tam statutes “should be classified among those statutes that were passed more
from expediency than from reasoned constitutional analysis.”42 The earliest statutes,
they argued, were passed at a time when the executive was in its infancy and lacked the
resources to conduct prosecutions; similarly, the False Claims Act itself was passed dur-
ing the great national emergency of the Civil War. Thus, in the dissenters’ view, qui tam
legislation by the First Congress “provides no indication of what were the founders’
general opinions of the constitutionality of qui tam statutes.”43

Thus, despite the title “History is Not Controlling,” the dissenters do not really
treat historical evidence as irrelevant. They suggest that if the founders had only given
the matter proper consideration, they would have realized that qui tam suits violate the
separation of powers principles that they themselves had enacted. While the dissenters
do not undertake the detailed historical inquiry required to support such a claim, they
are solicitous of establishing an historical foundation for their position by larding their
discussion with choice quotations from the writings of the Framers.44 Thus the dis-
senters seek to present their interpretation as “originalist,” that is, faithful to the origi-
nal understanding of the Constitution.

While methodologically they claim their approach is originalist, substantively the
dissenters’ conception of separation of powers is decidedly “formalist”: that is, they regard
the Constitution as dividing all government powers into three clearly defined formal cate-
gories without overlap between the branches.45 Under this view, to decide whether a given
exercise of power is constitutional, it is necessary only to determine whether the power is
executive, legislative, or judicial and then to ascertain whether it has been assigned to the
appropriate branch. The opposing approach (adopted for example by the Riley majority)
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39 Riley, 252 F.3d at 773 (Smith, J., dissenting).

40 See Caminker, supra note 10, at 102-03 (identifying at least ten statutes passed by the First Congress permitting private
individuals to sue for injuries to the general public).

41 Riley, 252 F.3d at 773 (Smith, J., dissenting).

42 Id.

43 Id.

44 Id. at 759 & n.5 (quoting from the writings of James Madison and James Wilson on separation of powers).

45 Id. at 759 (“The Constitution is pellucid on separation of powers.”).



is known as “functionalism.” Under this view, although in many cases the Constitution
draws clear lines between the branches, in others it does not, and in such cases it is appro-
priate to employ a balancing test that weighs the valid purpose that Congress seeks to
accomplish in a given piece of legislation against the degree to which it may undermine the
power of the coordinate branch to carry out its constitutionally assigned function.

The Riley dissenters’ view of executive power, in the language of modern consti-
tutional theory, is “unitarian”: the President, in their view, must have the exclusive
power to control the implementation of all federal law. They cite with approval the
statement of Justice Scalia in Printz v. United States:

The Constitution does not leave to speculation who is to administer the laws enact-
ed by Congress; the President, it says,“shall take care that the Laws be faithfully exe-
cuted,” Art. II § 3, personally and through officers whom he appoints . . .46

The power to enforce the law by bringing suit on behalf of the Government, the dissenters
argue, “is at the heart of the President’s power to execute the laws.”47 Because the False
Claims Act vests this power in private citizens, in the dissenters’ view, it is presumptively
unconstitutional. In contrast, the Riley majority maintained that the Constitution does
not require litigation by the executive to be the exclusive means of enforcing federal law.

But do the dissenters’ views really reflect the original understanding?  Does orig-
inalism entail a formalist doctrine of separation of powers and a unitarian doctrine of
executive power?  There is considerable evidence that it does not. The historical record
suggests that the founding generation’s understanding of the separation of powers was
much more tentative, flexible, and pragmatic than that advocated by modern formal-
ists, and that their concept of executive power was much narrower than that proposed
by modern unitarians. In particular, it is far from clear that the founders regarded the
power to bring suit to protect the Treasury as an executive monopoly.

B. Historical Development of the Separation of Powers Doctrine

It is important to realize that the doctrine of separation of powers into the three
branches with which we are familiar (legislative, executive, and judicial) was something of a
novelty at the time the Constitution was established. There is no scholarly consensus as to
whether a doctrine of separation of powers appears in Locke’s Second Treatise (1690) at all.48
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46 Id. at 760 (quoting Printz v. United States, 521 U.S. 898, 922 (1997)).

47 Id. at 761.

48 For example, Peter Laslett has stated that Locke “has no theory of the importance and desirability of the perpetual resi-
dence of these powers in separate hands.” Peter Laslett, Introduction to JOHN LOCKE, TWO TREATISES OF GOVERNMENT 118
(Peter Laslett ed., Cambridge University Press 1967) (1690). On the other hand, W.B. Gwyn, while noting the existence of a
vigorous debate on this issue, ultimately concludes that Locke does embrace such a theory. W.B. GWYN, THE MEANING OF

THE SEPARATION OF POWERS 66-81 (1965).



Locke draws an analytical distinction among three “powers of the commonwealth,” but they
are not the same three powers that we are familiar with, and Locke does not insist that all
three should be kept separate. Locke’s three powers are the legislative, the executive, and the
“federative.”49 His “executive” power seems to include what we would today consider both
executive and judicial implementation of domestic law, while his “federative” power is con-
cerned only with foreign relations (the term “federative” refers to international alliances or
“federations”). Locke suggests that the legislative power ought to be separate from the exec-
utive power, but that the executive power and the “federative” power generally are, and
ought to be, united in the same hands.50 Locke does not regard the judiciary as a separate
power, but rather (as Peter Laslett has explained) as “a general attribute of the state.”51

For the Framers the most important source of the tripartite separation was
Montesquieu’s enormously influential Spirit of the Laws (1748, English translation 1752).
Madison called Montesquieu the “oracle” of the separation of powers.52 But the three
powers described in Montesquieu’s famous chapter “Of the Constitution of England” are
still not the same as those we are familiar with today. Montesquieu’s three powers are (1)
“the legislative,” (2) “the executive in respect to things dependent on the law of nations,”
which he also calls “the executive power of the state” or sometimes simply “the executive
power”; and (3) “the executive in regard to matters that depend on civil law,” which he
also calls “the judiciary power.”53 By virtue of the second power the government “makes
peace or war, sends or receives embassies, establishes the public security, and provides
against invasions”; by virtue of the third it “punishes criminals, or determines the dis-
putes that arise between individuals.”54 Thus, like Locke, Montesquieu did not always
clearly distinguish between domestic administration and adjudication; 55 but unlike
Locke, Montesquieu did clearly insist that all three of his branches (whatever their pre-
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49 See LOCKE, supra note 48, at 382.

50 See id. at 383-84.

51 Laslett, Introduction to LOCKE, supra note 48, at 118.

52 THE FEDERALIST NO. 47, at 325 (James Madison) (Jacob E. Cooke ed., 1961).

53 1 CHARLES DE SECONDAT, BARON DE MONTESQUIEU, THE SPIRIT OF THE LAWS 151 (Thomas Nugent trans., Franz Neumann
ed., Hafner Pub. Co. 1966) (1752).

54 Id.

55 In an earlier passage Montesquieu states that in monarchies ministers ought not to sit as judges, suggesting that at times
he may have had in mind a different system of classification that does adumbrate the modern distinction between domestic
administration and adjudication. See id. at 79-80. Gwyn explains the contradiction between these two different systems by
suggesting that because Montesquieu, like other eighteenth-century thinkers, tended to conceive of executive power as
exclusively concerned with foreign affairs, “he was led to employ two classifications of governmental power without being
aware of it.” GWYN, supra note 48, at 103.

In the course of the same discussion, Montesquieu comments on the Roman institution of criminal prosecution by pri-
vate informants, contrasting its use under the Republic with that under the Empire. This institution was “agreeable to the
spirit of a republic, where each citizen ought to have an unlimited zeal for the public good, and is supposed to hold all the
rights of his country in his own hands.” “Under the emperors,” however, the institution was perverted by unscrupulous
informants eager to denounce “criminals whose condemnation might be agreeable to the prince.” MONTESQUIEU, supra
note 48, at 80; see also id. at 114 n.j.



cise contours) should be kept separate from one another.
By the time the Constitution was drafted the concept of separation of powers

had not advanced much beyond the sketchy and internally inconsistent outline sug-
gested by Montesquieu. For example, although Blackstone, in his Commentaries on the
Laws of England (1765) gave lip-service to the theory of three separate departments,56

in practice he “continued to use the old two-fold classification of governmental power”
into legislative and executive functions.57 Moreover, the Framers clearly rejected
Blackstone’s discussion of royal prerogative as a model for the scope of executive power
in the American Constitution.58 The earliest state constitutions enacted in 1776 and the
following years, as Gordon Wood has noted, “gave only verbal recognition to the con-
cept of separation of powers” but “were apparently not concerned with a real division
of departmental functions.”59 As Martin Flaherty has demonstrated in considerable
detail, the records of the Convention of 1787 and the subsequent ratification debates of
1787-89 yield “nothing approaching a consensus either as to what separation of powers
entailed or what the powers themselves included.”60

What is clear is that the Framers adopted a flexible approach to separation of
powers and not a rigid formalism based on preconceived categories. As Madison
explained, Montesquieu had never suggested that the three branches could or should be
hermetically sealed off from one another:

He did not mean that these departments ought to have no partial agency in, or
no controul over, the acts of each other. His meaning . . . can amount to no more
than this: that where the whole power of one department is exercised by the
same hands which possess the whole power of another department, the funda-
mental principles of a free constitution, are subverted.61

Thus, far from insisting on a rigid separation, Madison notes, the Framers provided in
various ways that the three branches should be “be so far connected and blended as to
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56 1 WILLIAM BLACKSTONE, COMMENTARIES *270.

57 GWYN, supra note 48, at 105 n.1.

58 Of the extensive list of powers in Blackstone’s chapter “Of the King’s Prerogative,” the Framers of the U.S. Constitution
assigned some to the President and many others to Congress, while still others they did not expressly assign to either
branch. Elements of Blackstone’s royal prerogative assigned to the President include the power to send and receive ambas-
sadors, make treaties, act as “generalissimo” (i.e., commander-in-chief), and grant pardons. See 1 BLACKSTONE, supra note
56, at *254, *257, *262, *269; cf. U.S. CONST. art. II, §§ 2-3. Elements of the royal prerogative assigned to Congress include
the power to declare war, grant letters of marque and reprisal, raise armies, regulate commerce, and coin money. See 1
BLACKSTONE, supra note 56, at *257, *259, *262, *264, *277; cf. U.S. CONST. art. I, § 8, cls. 3, 5, 11, 12. Still other aspects of
the royal prerogative were not specifically assigned to any particular branch, including most importantly for our purposes,
the power to prosecute offenses. 1 BLACKSTONE, supra note 56, at *269.

59 GORDON S. WOOD, THE CREATION OF THE AMERICAN REPUBLIC, 1776-1787, at 154 (1969).

60 Martin S. Flaherty, The Most Dangerous Branch, 105 YALE L.J. 1725, 1755 (1996)

61 THE FEDERALIST NO. 47, at 325-26 (James Madison) (Jacob E. Cooke ed., 1961) (emphasis in original).



give each a constitutional controul over the others.”62

It is far from clear where the power to litigate on behalf of the Government in
order to protect the public fisc fits within this constitutional scheme. Was it to be exer-
cised as Congress deemed “necessary and proper” to carry into execution its general
authority over government finances?  Was it an inherent component of the “executive
power” of the President?  Or did it belong in the other executive department in
Montesquieu’s scheme, the “executive in regard to matters that depend on civil law,” i.e.,
the judiciary?  Although the answer may seem obvious to some today, it was hardly
obvious in 1789. At any rate, there is little evidence that the Framers understood the
power to litigate on behalf of the Government to be an executive monopoly.

The Constitution does not mention executive control over government litiga-
tion. The presidential powers enumerated in Article II, Section Two include power
over the military and foreign affairs, the power to appoint ambassadors, judges and
other principal “Officers of the United States,” the power to “require the Opinion, in
writing, of the principal Officer in each of the executive departments,” and the pardon
power. Like Montesquieu’s “executive in respect to things dependent on the law of
nations,” the executive of Article II seems primarily concerned with military and for-
eign affairs.

C. The Vesting Clause

Originalist advocates of a strong unitarian executive have sought a textual basis for
the alleged power of the executive over government litigation either in the Vesting
Clause63 or the Take Care Clause64 of Article II. The Vesting Clause is the favorite of aca-
demic originalist unitarian theorists,65 but has been somewhat shunned by litigators and
the courts. These theorists claim that the Vesting Clause does more than simply name the
chief executive officer: in their view, it is a grant of plenary and exclusive control over the
execution of all federal law. However, there is no specific evidence that the Framers actu-
ally regarded the Vesting Clause as a power grant, and there are several reasons why this
claim is unlikely.

First, the claim that the Vesting Clause is an independent grant of “executive
power” implausibly assumes that at the time the Constitution was drafted and ratified
the the concept of “executive power” was sufficiently well established that it had a defi-
nite meaning independent of any of the specifically enumerated powers in Article II.66
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62 Id. No. 48, at 332 (James Madison).

63 U.S. CONST. art. II, § 1 (“The executive Power shall be vested in a President of the United States of America.”).

64 Id. § 3 (“ . . . he shall take Care that the Laws be faithfully executed . . .”).

65 See, e.g., Stephen G. Calabresi & Saikrishna B. Prakash, The President’s Power to Execute the Laws, 104 YALE L.J. 541 (1994).

66 See Flaherty, supra note 60, at 1788-92; Lawrence Lessig & Cass R. Sunstein, The President and the Administration, 94
COLUM. L. REV. 1, 47-52 (1994).



In fact, as we have just seen, “executive power” in 1787-89 was a very amorphous and
malleable theoretical construct. As Congressman Michael Stone observed in 1789:

If gentlemen will tell us that powers, impliedly executive, belong to the
President, they ought to go further with the idea, and give us a correct idea of
executive power. . . . My conception may be dull; but telling me that this is an
executive power, raises no complete idea in my mind.67

Although Hamilton, writing as “Publius” in The Federalist, devoted many pages
to an explication of the various constitutional powers of the President, he never dis-
cussed the Vesting Clause there as an independent source of power. He first aired the
argument that the Vesting Clause is an independent power grant in 1793, in a pamphlet
written under the pseudonym “Pacificus” defending Washington’s neutrality declara-
tion.68 However, Madison, writing at the secret urging of Jefferson,69 strongly attacked
this argument. Writing under the pseudonym “Helvidius,” Madison insisted that a gen-
eralized grant of “executive power” would provide no principled basis for defining the
President’s role. If the President could lay claim to all powers “executive in their nature,”
he urged, “the most penetrating jurist would be unable to scan the extent of construc-
tive prerogative.”70 Some forty years later, Daniel Webster continued to insist that the
Vesting Clause was not a power grant:

It is true, that the Constitution declares that the executive power shall be vested
in the President; but the first question which then arises is, What is executive
power? What is the degree, and what are the limitations? Executive power is not
a thing so well known, and so accurately defined, as that the written constitu-
tion of a limited government can be supposed to have conferred it in a lump.71
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67 1 ANNALS OF CONG. 566-67 (Joseph Gales ed., 1789).

68 See ALEXANDER HAMILTON, Pacificus No. 1 (June 29, 1793), in 15 PAPERS OF ALEXANDER HAMILTON 33-43 (H. Syrett ed.,
1969).

69 Letter from Thomas Jefferson to James Madison (July 7, 1793), in 6 THE WRITINGS OF THOMAS JEFFERSON 338, 338 (Paul
Leicester Ford ed., 1895) (“For God’s sake, my dear Sir, take up your pen, select the most striking heresies and cut him to
pieces in the face of the public.”).

70 JAMES MADISON, Helvidius No. 2 (Aug. 31, 1793), in 15 PAPERS OF JAMES MADISON 80, 80-81 (T. Mason et al. eds., 1985).
Neither Madison nor Hamilton was consistent in his views on executive power. For example, during the 1789 debate in
Congress on the President’s removal power over the Secretary of Foreign Affairs, Madison first argued (as Hamilton had in
The Federalist No. 77) that the Constitution did not vest this power in the President alone, but later switched sides to argue
that the Vesting Clause was a generalized power grant that included the removal power. See 1 ANNALS OF CONG. 463 (Joseph
Gales ed., 1789). In the Pacificus-Helvidius debate of 1793, Madison evidently switched again, repudiating the power-grant
interpretation of the Vesting Clause. Thus the Framers’ shifting interpretive positions belie the modern unitarian con-
tention that they had a clear and consistent understanding of the scope of executive power.

71 DANIEL WEBSTER, Speech in the Senate (Feb. 16, 1835), in 7 WRITINGS AND SPEECHES OF DANIEL WEBSTER 186 (Nat’l ed.
1903) (emphasis in original).



Second, if the Vesting Clause is a general grant of plenary executive power, then
the explicit grants of enumerated powers in Section Two appear completely superflu-
ous. For example, if the Vesting Clause already granted the President plenary control
over all execution of federal law, why did the Framers think it necessary to specify that
he has the power to request opinions from the heads of departments?  This power, like
the other specific enumerated powers granted in Section Two, is very hard to square
with the unitarians’ broad claims for the Vesting Clause.

D. The Take Care Clause

The other alleged textual basis for the strong unitarian executive, the Take
Care Clause, is even more problematic. As has often been noted, the language and
context of the Take Care Clause suggest that it imposes a duty rather than grants a
power. It is not found among the list of presidential powers in Section Two but is
instead included on a list of mandatory and discretionary duties in Section Three: the
President “shall” periodically inform the Congress about the State of the Union; he
“may” call a special session of Congress on extraordinary occasions; he “shall” receive
ambassadors; “he shall take Care that the Laws be faithfully executed”; and he “shall”
commission officers. Both the mandatory verb “shall” and the adverb “faithfully”
seems to stress the diligent fulfillment of the will of Congress.

If the Take Care Clause really were originally understood as the principal source
of executive power (rather than the imposition of a duty), it is curious that it should be
inserted in the list of other presidential duties in Section Three rather than the list of
powers in Section Two. It is more than curious that there should have been almost no
discussion of the clause in the records of the Convention, and that Hamilton should
have ignored it entirely in his detailed discussion of executive power in The Federalist.
Indeed, as Lawrence Lessig and Cass Sunstein have noted,“[w]hat is most striking about
the centrality claimed for this clause is its relatively modern origin.”72

In fact, as Lessig and Sunstein have shown, the legislative history of the Take
Care Clause suggests that the Framers rejected a broad presidential power to execute the
laws in favor of a narrow duty faithfully to execute the laws in the manner specified by
Congress.73 Originally the delegates to the Philadelphia Convention considered an
explicit grant to the President of “the power to carry into execution the national Laws.”
After some debate however, this power was replaced with the current duty “to take Care
that the Laws be faithfully executed.” At the same time, the newly revised draft “gave
Congress a power that closely tracked the power the President had lost,”74 namely, the
power “to make all Laws which shall be necessary and proper for carrying into
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72 Lessig & Sunstein, supra note 66, at 63 (1994).

73 See id. at 63-69.

74 Id. at 66.



Execution”75 the constitutional powers of the Government. There is thus little histori-
cal support for the modern tendency to treat the Take Care Clause as a grant of power
to the President.

E. Qui Tam Suits and the Original Understanding of Separation of Powers

Not only the First Congress’ widespread authorization of qui tam suits, but the
entire history of law enforcement in the colonial and early republican periods belies
the notion that the Framers viewed the implementation of federal law as an exclusive
presidential prerogative. In the colonial period, the power to initiate prosecutions
“belonged to private parties in the vast majority of criminal cases.”76 “[T]he only dis-
cretionary prosecutorial task exercised by public officials in common criminal cases
was the decision to end, rather than to initiate or conduct, prosecutions.”77 Similarly,
in the early Republic, the executive branch did not have centralized control over crim-
inal law enforcement.78 The Attorney General had “no mechanism for supervising the
federal district attorneys”79 until 1861, and the Department of Justice was not estab-
lished until 1870.

Direct executive control was especially absent in litigation to protect the
Treasury. A large number of the informer statutes enacted by the First Congress pro-
vided expressly or impliedly for private enforcement of laws pertaining to government
revenue, especially in the area of customs regulations.80 Additionally, when the
Government did enforce such laws directly, it was commonly through officials outside
the direct control of the Executive Branch. The Comptroller of the Treasury, who was
largely independent of presidential control, was given authority in 1797 over suits to
recover delinquent revenue, which was later expanded in 1817 to include all suits to
recover debts to the Government.81 Moreover, early Congresses assigned federal law
enforcement responsibilities in actions seeking penalties and forfeitures to state officials
who were outside the control of the federal executive.82
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75 U.S. CONST. art. I, § 8, cl. 18.

76 Stephanie A.J. Dangel, Note, Is Prosecution a Core Executive Function?  Morrison v. Olson and the Framers’ Intent, 99 YALE

L.J. 1069, 1079 (1990).

77 Id. at 1073. As Dangel explains, this power was historically grounded in the British attorney general’s use of the writ of
nolle prosequi. Id. at 1073 n.26. Even this power was sparingly applied, being “confined . . . to cases of malicious prosecu-
tion and misdemeanors where the parties consented.” Id. at 1073.

78 See Harold J. Krent, Executive Control Over Criminal Law Enforcement:  Some Lessons From History, 38 AM. U. L. REV.
275, 286-90 (1989).

79 Id. at 286.

80 A large number of such statutes are listed in Stevens, 529 U.S. at 777 nn.6&7.

81 See Lessig & Sunstein, supra note 66, at 17.

82 See Krent, supra note 78, at 303-09.



Similarly, the design of the entire administrative structure erected by the first
Congresses suggests, as Lessig and Sunstein have argued, that the Framers’ conception
of federal executive power was much narrower than the modern one. When creating
the first government departments in 1789, the First Congress established two, the
Departments of Foreign Affairs (later State) and War, as “executive departments” sub-
ject to plenary presidential control. But the two other departments, the Departments
of Treasury and (at least after the reorganization of 1792) the Post Office, were not
denominated “executive departments,” were subject to detailed congressional regulation
of their operations, and were shielded from direct presidential control.83 A central con-
cern in this decision was the notion that while the “sword” properly belonged to the
executive, the “purse” was the special concern of the legislative branch.84 Lessig and
Sunstein conclude from this and other evidence that in the Framers’ view, the specific
enumerated powers in Article II define the limits of the President’s constitutional pre-
rogatives. Beyond these specific powers, Congress may establish others as it thinks
proper, to be exercised under the standards fixed by law by persons “operating under or
beyond the plenary power of the President.”85

In light of this evidence, we may evaluate the Riley dissenters’ claim that if the
First Congress had merely stopped to undertake a “reasoned constitutional analysis,” it
would have concluded that qui tam legislation is unconstitutional. The historical
record suggests rather that the Framers’ conception of federal executive power was
much more limited than that current today, and that their notion of separation of
powers was far more tentative and flexible than that nowadays propounded in high
school civics texts and advanced by formalist unitarian academics.86 In particular,
there is ample evidence that the Framers did not regard the power to litigate on behalf
of the Government as a presidential prerogative. Moreover, the Framers appeared to
regard protection of the Treasury as a special concern of Congress, which was consti-
tutionally entrusted with the power of the purse. Accordingly, the early Congresses in
many instances took special care to place litigation to protect the Treasury outside the
President’s direct control, whether in the hands of the largely independent
Comptroller, of state officials, or of qui tam relators. If the First Congresses never
undertook a “reasoned constitutional analysis” of the separation of powers implica-
tions of qui tam litigation, it is very likely because for them such litigation would have
raised no separation of powers issues.
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85 Id. at 54.

86 Cf. Calabresi & Prakash, supra note 65, at 664 (“Our grade school and high school civics teachers were right all along.”).



IV. MODERN CONSTITUTIONAL DOCTRINE

A. The Role of Precedent

Although our analysis began with the original understanding, it cannot end
there. Originalism may furnish an inadequate basis for the attack on qui tam suits; but
originalism, though it has many prominent champions in the academy and on the
bench, has never been the dominant approach to constitutional interpretation, even in
the Framers’ time.87 At least since the days of the Legal Realists it has been widely rec-
ognized that the actual working Constitution of today differs greatly from the
Constitution as originally understood,88 and many have argued that our Constitution
has evolved and ought to continue to evolve in a common law manner.89

The scope of “executive power” today is no doubt much broader than the
Framers’ generation understood it to be. Under the decentralized system of law enforce-
ment prevailing in late eighteenth-century America, the Chief Executive exerted little
direct control; but today more and more law enforcement functions “typically have been
undertaken by officials within the executive branch.”90 Moreover, as head of the vast
administrative state that has sprung up since the New Deal, the President wields power
over a wide variety of government functions that previously would have been considered
legislative or adjudicative. While in the eighteenth century the legislative was regarded
as the most dangerous branch, “everywhere extending the sphere of its activity, and
drawing all power into its impetuous vortex,”91 it may indeed today be, as Martin
Flaherty has argued, the executive that is the most dangerous branch and the most like-
ly to upset the balance of governmental powers.92 In any case, whether measured by
developments in case law or in actual governmental practice, it is clear that the baseline
defining “executive power” has shifted significantly since the eighteenth century.

Therefore, we must examine whether the False Claims Act’s qui tam provisions
are constitutional in light of modern doctrine. In particular, are the qui tam provisions
of the FCA consistent with Supreme Court case law interpreting the doctrine of sepa-
ration of powers in general and the Take Care and Appointments Clauses in particular?
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87 See, e.g., Hans W. Baade, “Original Intent” in Historical Perspective:  Some Critical Glosses, 69 TEX. L. REV. 1001, 1024
(1991); Robert N. Clinton, Original Understanding, Legal Realism, and the Interpretation of “This Constitution,” 72 IOWA L.
REV. 1177, 1187 (1987); H. Jefferson Powell, The Original Understanding of Original Intent, 98 HARV. L. REV. 885 (1985).

88 See, e.g. Karl Llewellyn, The Constitution as an Institution, 34 COLUM. L. REV. 1 (1934).

89 See, e.g., David A. Strauss, Common Law Constitutional Interpretation, 63 U. CHI. L. REV. 877 (1996).

90 Morrison v. Olson, 487 U.S. 654, 691 (1988).

91 THE FEDERALIST NO. 48, at 333 (James Madison) (Jacob E. Cooke ed., 1961).

92 See Flaherty, supra note 60, at 1727-28, 1816-21. But see Lessig & Sunstein, supra note 66, at 93-106 (arguing that the
rise in policymaking power of administrative agencies may support the unitary executive even though the original under-
standing does not).



B. Separation of Powers and the “Take Care” Clause

1. Morrison v. Olson and the Enforcement of Federal Law by Persons Outside
the Direct Control of the President

In evaluating the constitutionality of the qui tam provisions under modern sep-
aration of powers doctrine, the Supreme Court precedent most closely on point is, of
course, Morrison v. Olson. As the Ninth Circuit said in United States ex rel. Kelly v.
Boeing, “[c]omparison to Morrison is particularly useful because that case considers the
degree to which Congress may assign prosecutorial powers to persons not under the
direct control of the Executive Branch.”93 In Kelly, both parties conceded the relevance
of Morrison, but disagreed over the manner in which it should be applied. As the court
explained:

Boeing suggests that we should look at the precise means of executive control
identified and found sufficient in Morrison, and then base our decision on the
absence of those same means in the qui tam provisions. Kelly, on the other
hand, suggests that we should look at the precise means of executive control in
the qui tam provisions, and then compare them in toto to the means of control
identified in Morrison.94

The Kelly court concluded that the latter approach is the correct one, noting that
the Morrison Court twice stated that the proper inquiry is whether the act in question
“as a whole” violates the principle of separation of powers.95 Inexplicably ignoring this
admonition, the Riley dissenters adopted the approach that the Kelly court had reject-
ed. However, as the Riley majority noted, because the independent counsel provisions
of the Ethics in Government Act and the qui tam provisions in the False Claims Act
involve different types of lawsuits, the appropriate mechanisms of executive control are
different in each case. The relevant test of constitutionality is nonetheless the same:
“whether the Act, taken as a whole, violates the principle of separation of powers by
unduly interfering with the role of the Executive Branch.”96
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93 9 F.3d at 751. But see Riley, 252 F.3d at 775 (“Morrison, although it examined similar constitutional questions with
regard to the Executive’s duties under Article II, is not relevant to the present discussion of qui tam relators.”) (italics
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relevant. See id. at 756 (stating that there is “a credible argument that because the [Supreme] Court upheld the [Ethics in
Government Act]’s independent counsel provisions under Article II, it would similarly uphold the FCA’s qui tam provi-
sions under the same Article.”)  What the Riley court evidently meant by “not relevant” is that Morrison does not furnish a
simple test that can be mechanically applied. See id. at 754-55.

94 9 F.3d at 752.

95 Id. (quoting Morrison, 487 U.S. at 685, 693).

96 Morrison, 487 U.S. at 693.



As the Kelly court noted, “an independent counsel exercises broader investiga-
tive authority, prosecutorial discretion, and authority to use the resources of the U.S.
government than does a qui tam relator.”97 While the independent counsel is autho-
rized “to exercise all investigative and prosecutorial functions and powers of the
Department of Justice, including the power to draw on public resources and to conduct
criminal prosecutions, the qui tam relator must make do with the powers and resources
of a private plaintiff.98

Moreover, as the Kelly court indicated, the Executive Branch exercises at least as
much control over qui tam relators as it does over independent counsels.99 Although
the executive has greater power to prevent the start of an independent counsel prose-
cution, it has greater power to end a qui tam action.100 While the Attorney General has
the power only to suggest to a court that it remove an independent counsel for “good
cause,” the Government “may dismiss” a qui tam action after notice and opportunity for
a hearing, “notwithstanding the objections” of the relator.101 Under the functionalist
test laid down in Morrison, therefore, the FCA’s qui tam provisions, taken as a whole, do
not unduly interfere with the role of the Executive Branch and thus do not violate the
separation of powers.

2. Formalism and Functionalism in Separation of Powers Jurisprudence 

However, the Riley dissenters did not rest their argument solely on the func-
tionalist approach of Morrison but relied also on a formalist approach suggested by
Printz v.United States.102 Printz struck down provisions in the Brady Handgun
Violence Prevention Act that imposed certain background check requirements on state
officials. Justice Scalia’s opinion for the Court was based primarily on concerns that the
provisions infringed on state sovereignty. However, in a brief discussion with strong
formalist-unitarian overtones, Scalia also indicated that the background check provi-
sions violated the constitutional separation of powers, insisting that the President has
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97 9 F.3d at 752-53.

98 Id. at 752.

99 Id. at 755; see supra notes 15-17 and accompanying text.

100 As noted above, historically the most important role of the Government was to terminate rather than to initiate litiga-
tion. See supra notes 76–77 and accompanying text.

101 31 U.S.C. § 3730(c)(2)(A) (2000). For a discussion of case law interpreting this provision, see supra note 15. The Riley
dissenters rather pedantically insisted that “the Executive has no power to remove the relator from the litigation under any
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Because the Government has the power to end the litigation, in a practical sense it does have the power to “remove” the
relator. Id.

102 Riley, 252 F.3d at 760 (Smith, J., dissenting) (quoting Printz v. United States, 521 U.S. 898, 922 (1997)).



exclusive power “to administer the laws enacted by Congress” either personally or
“through officers whom he appoints.”103 It is not entirely clear whether this separation
of powers discussion was intended as an alternative holding or merely as dictum. As
several commentators have pointed out, 104 if treated as a holding, it has the potential
to cause a vast upheaval in settled law, invalidating the use of independent agencies and
tacitly overruling a long line of cases stretching back to McCulloch v. Maryland.105

Because it seems hard to imagine that the Court intended its brief remarks to have such
momentous consequences, they are most plausibly regarded as dicta.

Nevertheless the Court’s frequent oscillations between the functionalism of deci-
sions like Morrison and the sweeping formalism epitomized by the Printz dicta have cre-
ated a degree of uncertainty in its separation of powers jurisprudence. After the expan-
sive formalism of Myers v. United States,106 which indicated that the President had full
removal power over all subordinates in the executive branch, the Court swung back to a
functionalist approach in Humphrey’s Executor v. United States,107 upholding limits on
the President’s removal powers. Similarly, formalist decisions in Buckley v. Valeo,108 INS
v. Chadha,109 and Bowsher v. Synar110 were followed by functionalist decisions in
Commodity Futures Trading Commission  v. Schor,111 Morrison v. Olson, and Mistretta v.
United States.112 In the past decade, decisions like Metropolitan Washington Airports
Authority v. Citizens for the Abatement of Aircraft Noise (“MWAA”),113 Plaut v.
Spendthrift Farm, Inc.,114 and Printz v. United States have signaled a return to formalism.
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103 Printz, 521 U.S. at 922.

104 See Neil Kinkopf, Of Devolution, Privatization, and Globalization:  Separation of Powers Limits on Congressional
Authority to Assign Federal Power to Non-Federal Actors, 50 RUTGERS L. REV. 331, 375-86 (1998). As Kinkopf notes, the
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given the potential consequences of the unitary theory, it is astonishing to see a five-member majority so casually
embrace this controversial principle, without so much as a whisper of reservation or qualification.”).

105 17 U.S. (4 Wheat.) 316 (1819).

106 272 U.S. 52 (1926) (invalidating statute requiring advice and consent of Senate for removal of postmaster).

107 295 U.S. 602 (1935) (holding that presidential removal of FTC commissioner without cause violated separation of
powers).

108 424 U.S. 1 (1976) (holding that Congress cannot appoint members of the Federal Election Commission).

109 462 U.S. 919 (1983) (invalidating legislative veto).

110 478 U.S. 714 (1986) (holding that Comptroller General, a legislative branch official, could not perform executive
function of specifying budget cuts).

111 478 U.S. 833 (1986) (holding that CFTC’s assumption of jurisdiction over common-law counterclaims does not
violate Article III).

112 488 U.S. 361 (1989) (upholding appointment of judges to U.S. Sentencing Commission).

113 501 U.S. 252 (1991) (invalidating assignment to legislative panel of veto power over airport board’s actions).

114 514 U.S. 211 (1995) (holding that provision of Securities Exchange Act instructing federal judges to reopen final
judgments violated separation of powers).



Despite these apparent inconsistencies, it is possible to articulate a general the-
ory that accounts for the different approaches in particular decisions. In a 1996
Department of Justice Office of Legal Counsel opinion on separation of powers, Walter
Dellinger outlined three basic principles explaining Supreme Court doctrine in this
area.115 First, explicit and unambiguous constitutional provisions defining govern-
mental powers must be followed with precision. Second, legislation seeking to vest
Congress, its members, or its agents with executive or judicial power is unconstitution-
al (the “anti-aggrandizement principle”). Third, legislation that does not aggrandize
Congress but affects the functioning of another branch may be unconstitutional if it
prevents that branch from accomplishing its constitutionally assigned functions (the
“general separation of powers principle”).

Cases implicating the first two principles (express provisions and anti-aggran-
dizement), with their bright-line rules, lend themselves to formalist analysis, while those
implicating the third (general separation of powers), which necessarily involves balancing
legitimate legislative objectives against potential encroachment on the role of the execu-
tive, lend themselves to a functionalist approach. Thus Myers, Buckley, Chadha, Bowsher,
and MWAA, which involved situations where Congress sought to vest executive power in
itself, its members, or its agents, called for careful formalist scrutiny which uniformly led
to the invalidation of the challenged legislation. On the other hand, cases like Schor,
Morrison, and Mistretta, which “raise[d] no question of the aggrandizement of congres-
sional power at the expense of a coordinate branch”116 and involved only the general
principle of separation of powers, called for a less stringent functionalist balancing
approach. For example, in Morrison, although Congress vested in the independent coun-
sel “law enforcement functions that typically have been undertaken by officials within the
Executive Branch,” the independent counsel was not a congressional agent, so there was
no question of congressional self-aggrandizement. Therefore, the general separation of
powers principle applied. In view of the fact that the independent counsel had no poli-
cymaking role and limited jurisdiction, the Court held that the Ethics in Government Act
gave the Executive Branch sufficient control (most importantly, the right of removal for
“good cause”) to ensure that the President was able to perform his constitutionally
assigned duties.117

Similarly, because the qui tam provisions of the FCA do not violate any specific
express constitutional provisions and do not vest executive power in Congress or its
agents, they are properly analyzed under the general separation of powers principle.
Therefore, stringent formalist scrutiny is inappropriate. As in Morrison, the proper
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115 Dellinger Opinion, supra note 8, at 4-5. This theory has been elaborated with some modifications by Kinkopf, supra
note 104.

116 Schor, 478 U.S. at 856.

117 Morrison, 487 U.S. at 696; cf. Dellinger Opinion, supra note 8, at 11; Kinkopf, supra note 104, at 349.



inquiry is whether the provisions in question undermine the President’s ability to per-
form his constitutional duties. Because, as discussed above,118 the executive has greater
control over qui tam relators than over independent counsels, the qui tam provisions of
the FCA do not violate the separation of powers.

Considered in light of the general pattern just described, Printz is an anomaly. At
least from the point of view of the separation of powers, the delegation of background
check responsibilities to state officials neither violates an express constitutional provision
nor aggrandizes Congress at the expense of a coordinate branch. Adherence to the
methodology of prior decisions would therefore have dictated a functionalist rather than a
formalist approach. It may be, as one commentator has suggested, that Justice Scalia insert-
ed his formalist language into the Printz opinion “as an attempted end-run around the
Court’s rejection of his extreme unitarian position in Morrison v. Olson.”119 In any case,
because of its novel approach and doubtful precedential value, the Printz dictum does not
provide a sound foundation for a constitutional assault on the enforcement of federal law
by private civil litigants.

C. The Appointments Clause

The Appointments Clause provides that the President shall appoint “Officers of
the United States,” but the Congress may vest the appointment of “inferior Officers” in the
President, the courts, or “the Heads of Departments.”120 If a qui tam relator, who is unap-
pointed, were deemed to be an “officer” within the meaning of this clause, than clearly the
qui tam provisions would be unconstitutional. Unfortunately the Constitution does not
define the term “officer,” leaving the question to be resolved by the courts.

The Supreme Court first had occasion to define the term in the second half of
the nineteenth century.121 In United States v. Hartwell, the Court said: “An office is a
public station, or employment, conferred by the appointment of government. The term
embraces the ideas of tenure, duration, emolument, and duties.”122 In concluding that
the defendant was an “officer,” the Court noted that “[h]is duties were continuing and
permanent, not occasional or temporary.”123 The Court reiterated this test in United
States v. Germaine124 and United States v. Auffmordt,125 and has in turn relied repeat-
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119 Caminker, supra note 104, at 226.

120 U.S. CONST. art. II, § 2, cl. 2.
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122 73 U.S. (6 Wall.) 385, 393 (1867).

123 Id.
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edly on those decisions in modern Appointments Clause cases such as Buckley v.
Valeo,126 Morrison v. Olson,127 and Freytag v. Commissioner.128

Based on this test, the Fifth,129 Sixth,130 and Tenth131 Circuits have ruled that the
qui tam provisions of the FCA do not violate the Appointments Clause. As these courts have
noted, “Supreme Court precedent has established that the constitutional definition of an
“officer’ encompasses, at a minimum, a continuing and formalized relationship of employ-
ment with the United States Government,” a relationship that qui tam relators clearly
lack.132 Because “the relator’s position is ‘without tenure, duration, continuing emolument,
or continuous duties,’” the relator is not an “officer” within the meaning of the Clause.133

However, the Ninth Circuit in Kelly,134 as well as the dissenters on the Fifth
Circuit in Riley,135 applied a different test. They adopted a test purportedly derived
from Buckley v. Valeo:

Under Buckley, persons who are not appointed by a body with proper appoint-
ment authority, and who therefore can not be considered “Officers of the United
States,” may not discharge functions that are properly discharged only by “offi-
cers.” The test which Buckley provides to assess whether persons exercise author-
ity which can only properly belong to appointed “officers” is whether those per-
sons “exercis[e] significant authority pursuant to the laws of the United States.”136

As Neil Kinkopf has shown, this purported test, which he dubs the “negative Appointments
Clause,” rests on an erroneous reading of Buckley.137 What Buckley actually said is that
“any appointee exercising significant authority pursuant to the laws of the United States is
an ‘Officer of the United States.’”138 As Kinkopf has pointed out,“[t]he error derives from
reading Buckley’s reference to ‘any appointee’ to mean ‘anyone’ or ‘any person.’”139 This
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misreading eliminates an essential element of the constitutional definition of “officer”
under prior precedent, which requires an employment relationship with the Government.
Thus, it “reads Buckley to have gratuitously, and sub silentio, overruled Hartwell, Germaine,
and Auffmordt while expressly relying on them.”140 Furthermore, it is inconsistent with
numerous Supreme Court decisions both before and after Buckley that have repeatedly
upheld assignments of power to private parties and other nonfederal actors without even
considering the applicability of the Appointments Clause.141

Thus, although Buckley unquestionably does require that federal employees exer-
cising significant authority pursuant to federal law be “officers” appointed in accordance
with the Appointments Clause, it is silent regarding assignments of authority to nonfed-
eral actors. Moreover, even if the erroneous “negative Appointments Clause” reading
were correct, it is far from clear that qui tam relators exercise “significant authority” as
that term is used in Buckley. The Kelly Court concluded that they do not, noting that even
when the Government declines to intervene, “the relator’s responsibility only extends to
a single case, and the relator’s activities can still be limited by the court at the request of
either the government or the defendant.”142 Similarly, Evan Caminker has argued that
because “individual qui tam litigants are merely one-shot actors rather than tenured
repeat players involved in the ongoing implementation of Federal law,” it is hard to char-
acterize them as enjoying “primary responsibility” for enforcement of the FCA.143

V. CONCLUSION

Article II-based challenges to the constitutionality of the FCA’s qui tam provi-
sions rest on a formalist approach to separation of powers and a unitarian conception
of the executive relentlessly promoted by Justice Scalia but never fully endorsed by a
majority of Justices on the Supreme Court. If pursued by activist judges to its logical
conclusion, this formalist-unitarian dogma threatens not only to overturn the qui tam
provisions, but to invalidate vast areas of long-established federal law. For example,
Congress has provided for citizens’ suits to enforce a wide variety of federal statutes,
including almost all federal environmental laws.144 In a recent dissent, Justice Scalia all
but invited Article II challenges to such provisions.145 One prominent disciple of the
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formalist-unitarian creed has gone so far as to argue that the entire administrative state
is unconstitutional and should be dismantled.146

Justice Scalia’s scathing dissent in Morrison remains the rallying-cry of formalist uni-
tarianism. There he claimed, but did not demonstrate, that the formalist-unitarian
approach is compelled by the original understanding of the Constitution. As a parting
shot, after accusing his colleagues of imposing their personal preferences in the guise of
law, he wrote:

I prefer to rely upon the judgment of the wise men who constructed our system,
and of the people who approved it, and of the two centuries of history that have
shown it to be sound. Like it or not, that judgment says, quite plainly, that “[t]he
executive Power shall be vested in a President of the United States.”147

However, the more closely we look at the framing of the Constitution and its historical
context, the less plausible Justice Scalia’s claim of historical sanction for his theory of ple-
nary presidential control over all implementation of federal law appears. The much nar-
rower and more tentative conception of executive power and the decentralized system of
federal law enforcement prevailing in late eighteenth-century America support the view
that the Framers understood the executive, like the legislative branch, to be vested with
limited and enumerated powers. The continuous use of qui tam provisions from the colo-
nial period through the early Republic and into the modern era is further evidence that
the power to litigate on behalf of the people was not perceived as an executive monopoly.
Should the Supreme Court decide to review the constitutionality of the FCA’s qui tam
provisions, Justice Scalia may face an uncomfortable choice between his originalist theo-
ry of constitutional interpretation and his unitarian theory of executive power.

Happily, the nonoriginalist majority on the Court faces no such awkward dilemma.
The application of modern Supreme Court doctrine on the separation of powers to the qui
tam provisions of the FCA is relatively straightforward. Because the qui tam provisions do
not aggrandize congressional power, they are constitutional if they do not undermine the
President’s ability to perform his constitutional duties. In comparison with the independent
counsel provisions upheld in Morrison v. Olson, the FCA’s qui tam provisions confer far less
governmental power on relators and subject them to at least as much executive branch con-
trol. Therefore, the qui tam provisions do not violate the principle of separation of powers.
Moreover, the Supreme Court has consistently held for well over a century that “officers” of
the United States must be federal government employees. Therefore, qui tam relators are
not officers and the Appointments Clause does not apply to them.
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ALLEGATION: FILING FALSE COST
REPORTS

U.S. v. Medicap Pharmacy, et al., No. 01-CV-
1311 (W.D. Pa.)

In July 2001, the United States filed a False
Claims Act lawsuit against Nicholas A. Sychak,
the former owner of Medicap Pharmacy.
According to the complaint, Sychak forged
doctors’ prescriptions and submitted claims as
if they had been filled in order to pocket the
insurance money. Earlier this year Sychak was
indicted on criminal charges of fraud and drug
dealing. According to the DEA, Sychak sold
thousands of doses prescription drugs to drug
addicts, some of whom then resold them on
the street. The Government is seeking dam-
ages of three times the $78,349 that Sychak was
reimbursed by Medicaid, as well as $10,000 for
each of 1,176 false claims and $1 million dol-
lars in punitive damages. Assistant U.S.
Attorney Robert Eberhart is handling the case
for the Government.

ALLEGATION: CONTRACTING FRAUD

U.S. ex rel. Adrian v. Regents of the University
of California, Civ. No. C-99-3864 (N.D. Cal.)

In September 2001, a qui tam suit alleging con-
tracting fraud was unsealed in the U.S. District
Court for the Northern District of California.
Donald Adrian, the former owner of Icon
Industrial Controls Corp., filed the lawsuit in
1999, alleging that officials at the Lawrence
Livermore National Laboratory had diverted
about $5.4 million in Department of Energy
Funds earmarked for software research and
development. The suit also alleges that the lab
intentionally provided Adrian with defective
copies of the software in question, which Icon

then used in a separate $20 million contract
with the Department of Defense. According to
the lawsuit, the defective software ruined Icon’s
performance on that contract. The complaint
seeks to recover the $5.4 million in diverted
funds, $5.5 million in costs for the defective
software, and the entire value of the $20 million
contract, for a total (after the statutory trebling
of damages) of $92.7 million. Brian Leighton of
Clovis, California is representing the relator.

INTERVENTIONS AND SUITS FILED/UNSEALED



U.S. ex rel. Hollis v. American HomePatient
Inc., Civ. No. 1:97CV-157R (W.D. Ky.)

In July 2001, DOJ announced that American
HomePatient Delaware, a medical equipment
supplier, agreed to pay $7 million to settle a qui
tam suit alleging that it submitted claims for pay-
ment based on inadequate supporting docu-
mentation or on illegal patient referrals. The
Government alleged that the company used fal-
sified or otherwise inadequate documents to
support claims of medical necessity to over-
charge Medicare, Medicaid and TRICARE dur-
ing a four-year period from 1995-1998. Kenneth
Hollis, a former employee of American
HomePatient, filed the qui tam suit. The relator’s
share was approximately 16.7% or $1.17 million.
Charles Ricketts, Jr. and William Clifton Travis
represented the relator. HHS OIG and the DCIS
investigated the matter. Assistant U.S. Attorney
William Campbell represented the Government.

U.S. ex rel. Boyd v. Mercy Health Care Systems
(N.D. Cal.)

In July 2001, DOJ announced that Mercy Health
Care (Mercy) and its parent company Catholic
Health Care West agreed to pay $2.9 million to
settle a qui tam suit alleging that it knowingly
kept overpayments inadvertently made by
Medicare. The lawsuit alleged that in March
1993, Mercy received two written notifications
from its Medicare contractor that Mercy had
made an underpayment of $944,900 in 1992
and an overpayment $238,100 in 1993. Instead
of collecting the difference of $706,800, the
Medicare contractor inadvertently paid Mercy
that sum in 1993. The lawsuit also alleged that
Mercy Healthcare filled false cost reports with
the Medicare contractor that did not reflect the
overpayments. The relator’s share is approxi-
mately 20% or $580,000. HHS OIG investigat-
ed the matter. Assistant U.S. Attorney Joann
Swanson represented the Government.

Good Samaritan Hospital, Inc. (S.D. Fla.)

In July 2001, DOJ announced that Good
Samaritan Medical Center had agreed to pay
$350,000 to settle allegations that it submitted
false claims to Medicare. The complaint alleged
that Good Samaritan misused a pneumonia diag-
nosis code to submit claims to Medicare that were
not supported by medical records. HHS OIG and
the FBI investigated the matter. Assistant U.S.
Attorney Guy Lewis represented the Government.

U.S. ex rel. Cosens v. Catholic Healthcare West

In August 2001, DOJ announced that Catholic
Heathcare West, which operates hospitals in
California, Arizona, and Nevada, agreed to pay
$10.75 million to settle a qui tam suit alleging
that four of its hospitals unlawfully charged the
Government for procedures using unapproved
experimental cardiac devices. According to DOJ,
between 1987 and 1994 the hospitals sought
reimbursement for the procedures although they
knew that Medicare and TRICARE consider
them non-reimbursable. The Government has
already recovered about $18 million in previous
settlements with other hospitals accused of sim-
ilar conduct. The hospitals involved in the cur-
rent settlement are Sequoia Hospital in Redwood
City, California; Seton Medical Center in Daly
City, California; Mercy General Hospital in
Sacramento; and St. Joseph’s Hospital and
Medical Center in Phoenix. Kevin Cosens, a for-
mer medical device salesman, filed this qui tam
action. The relator’s share is approximately 20%
or $2.15 million.

U.S. ex rel. Beattie et al. v. COMSAT Corp. et
al., Civ. No. 96-966-CIV-T-24A (M.D. Fla.)

In August 2001, DOJ announced that
ElectroMechanical Systems agreed to pay $1
million to settle a qui tam suit involving allega-
tions of contract fraud. This payment, com-
bined with the company’s earlier payment of

65
TAF Quarterly Review Vol. 24 • October 2001

JUDGMENTS AND SETTLEMENTS



JUDGMENTS AND SETTLEMENTS

$7.5 million, brings the total recovery in this
case to $8.5 million. In 2000 the company
pleaded guilty to obstruction of a federal audit,
admitting that for seventeen years it routinely
lied to the Government about its costs in order
to obtain higher contract prices, billed the Navy
for time not spent on the designated project
and destroyed records to mislead government
auditors. Seven former employees of
ElectroMechanical Systems filed this qui tam
action. The relators’ share is approximately
20% or $1.7 million. The Naval Criminal
Investigative Service, the FBI, and the DCAA
investigated the matter. Assistant U.S. Attorney
Whitney Schmidt represented the Government.

U.S. ex rel. Altman v. Revco et al., No. 2 96
1005 2 (D.S.C.)

In August 2001, DOJ announced that CVS Corp.,
a retail pharmacy chain, agreed to pay $4 million
to settle a qui tam suit alleging that the company
submitted false prescription claims to govern-
ment health insurance programs. The complaint
alleged that CVS and Revco Drugstores, Inc., a
pharmacy chain acquired by CVS in 1997, dis-
pensed partial or “short” prescriptions due to
insufficient stock, but billed the government pro-
grams for the full quantities. The settlement cov-
ers the period from 1988 to 1997 and proceeds
will be divided among the Federal Government,
twenty participating states, and the District of
Columbia. Marion Altman, Jr. brought this qui
tam action. The relator’s share is $131,346.

U.S. ex rel. Health Outcomes Technologies v.
Newton-Wellesley Hospital, No. CA-96-1552
(E.D. Pa.)

In August 2001, the Newton-Wellesley Hospital
of Massachusetts reportedly agreed to pay $3.3
million to settle a qui tam suit alleging that it
defrauded Medicare by upcoding claims for
treatment of pneumonia and other diseases. The
hospital agreed to pay $2.7 million for submit-

ting claims for a complex form of pneumonia
when the correct diagnosis indicated a simpler
form that is reimbursed at a lower rate. In addi-
tion, the hospital will pay $562,201 for other
upcodings, including false claims for septicemia,
a blood infection. The relator, Health Outcomes
Technologies, will reportedly receive 14 percent
of the $2.7 million portion of the settlement.

U.S. ex rel. Trawick  v. Sverdrup Technology,
Inc., Civ. No. 1:94CV68GR (S.D. Miss.)

U.S. v. Sverdrup Technology, Inc., Civ. No.
1:97CV225GR (S.D. Miss.)

In August 2001, DOJ announced that Sverdrup
Technology, Inc. agreed to pay the Government
$2.5 million to resolve allegations that it over-
charged the National Aeronautics and Space
Administration (NASA) for technical services
provided at two laboratories at the Stennis Space
Center in Hancock, Mississippi. The settlement
resolves two separate false claims lawsuits alleging
that the company mischarged overhead labor
and materials as direct costs, in order to increase
its profits by disguising the true extent of its over-
head. Kenneth Trawick, a chemist formerly
employed by Sverdrup, brought the first lawsuit
as a qui tam action. In that action the court found
Sverdrup liable earlier this year but had not yet
awarded damages. The United States brought the
second action, which arose out of similar allega-
tions involving a second Stennis laboratory. The
second action had not yet gone to trial. The rela-
tor’s share is $150,000. Ben Galloway III of Owen
and Galloway, PLLC, and Wodrow Pringle III,
both of Gulfport, Mississippi, represented the
relator. Assistant U.S. Attorney Stephen Graben
represented the Government.

U.S. v. Booth, No. 01-CV-4422 (E.D. Pa.)

In August 2001, Dr. Robert Booth agreed to pay
$1.89 million to settle claims that he falsely
billed Medicare for surgery that he did not per-
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form. In addition, Healthgrades, Inc. has agreed
to pay the Government $200,000. The com-
plaint alleged that Dr. Booth routinely sched-
uled patients for hip and knee replacement
surgeries each day in four operating rooms. Dr.
Booth performed the surgeries scheduled in
room 4, while residents performed the surgeries
in rooms 1, 2, and 3; however, Dr. Booth billed
Medicare for surgeries in all four rooms.
Because Medicare payments to teaching hospi-
tals already cover the cost of treatment by resi-
dents as well as the supervision and teaching of
residents by attending physicians, it is illegal to
bill Medicare for surgeries performed by resi-
dents. Assistant United States Attorneys Susan
Dein Bricklin and Margaret Hutchinson han-
dled the case for the Government.

Blue Cross Blue Shield (W.D. Mo.) 

In August 2001, Blue Cross and Blue Shield of
Kansas City reportedly agreed to pay the
Federal Government $1.9 million for submit-
ting erroneous claims to Medicare. An audit
found that from April 1996 to March 1999,
2,223 of the 5,557 claims submitted to
Medicare erroneously stated that the beneficia-
ries lived in institutions such as skilled nursing
facilities. Medicare reimburses at a higher rate
for beneficiaries living in such institutions.
The Kansas City Blue Cross and Blue Shield
will no longer participate in Medicare+Choice
plans with the Government after December 31,
2001. Under the settlement agreement, if the
company decides to reapply for participation
in the next five years, it must execute a corpo-
rate integrity agreement. The IG and the HHS-
IG Office of Audit Services investigated the
matter. Assistant U.S. Attorney Andrew Lay
represented the Government.

U.S. ex rel. Hays v. Hoffman et al., No. 97-CV-
1656 (D. Minn.)

In August 2001, a Minnesota district court

entered judgment in the amount of $1.68 mil-
lion in civil fines against St. Francis Health
Services of Morris, Inc. and its CEO Luverne
Hoffman for Medicaid fraud. The relator,
Patrick Hays, was fired from his job as an
administrator with St. Francis for reporting the
fraud to the government. The relator’s share of
the award is 30% or $504,000. In addition, the
court awarded the relator $771,736 for past
and future lost wages on his retaliation claim.
Brian Wojtalewicz (Appleton and Alexandria,
Minnesota) represented the relator. The
Government did not intervene. For a summa-
ry of the court’s ruling rejecting the defen-
dants’ claim that the fine violated the Eighth
Amendment, see supra p. 27.

Unisys Corp. (E.D.N.Y.)

In August 2001, DOJ announced that Unisys
Corporation agreed to pay $1.43 million to set-
tle claims that it failed to disclose information to
the Government during 1990 contract negotia-
tions. The Pennsylvania-based firm had
obtained a contract to build a radar system
known as the North Warning System for the Air
Force. The complaint alleged that Unisys failed
to disclose its plans to save money on the project
by subcontracting certain quality control work.

University of Colorado Hospital Authority
(D. Colo.)

In August 2001, the University of Colorado
Hospital Authority reportedly agreed to pay
$1.2 million to settle allegations that it submit-
ted false claims to Medicare, Medicaid, and
TRICARE. The Government claimed that the
hospital upcoded claims for treatment of sim-
ple pneumonia to complex pneumonia, which
is reimbursed at a higher rate; that it overbilled
for treatment of angina pectoris; and that it
billed for blood tests that were not supported
by a physician’s order. The settlement resolved
the dispute without the filing of a lawsuit.
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Nanticoke Hospital et al. (D. Del.)

In August 2001, DOJ announced that
Nanticoke Hospital of Seaford, Delaware and its
Medicare cost accountants McBee Associates
will pay $756,302 to settle allegations that they
falsely claimed employee health benefit costs
that the hospital had not actually incurred. The
hospital made the allegedly false claims, which
were uncovered in a Medicare audit, in its 1995
cost report. The FBI and HHS OIG investigat-
ed the matter. Assistant U.S. Attorney Virginia
Gibson-Mason represented the Government.

BEP Services LP (W.D. Ky.)

In August 2001, BEP Services LP, formerly
known as ServiceMaster Diversified Health
Services, which manages the Pavilion Health
Care Center, a nursing home in Louisville,
Kentucky, reportedly agreed to pay $382,149 to
settle allegations that it submitted claims to
Medicare and Medicaid for services that it
failed to provide. The failure to provide ade-
quate services allegedly resulted in a variety of
injuries, including bed sores, weight loss, mal-
nutrition, and systemic infections, some of
which contributed to the death of several
patients. Under the agreement, BEP will imple-
ment a compliance program in the 22 nursing
home facilities under its control. BEP also
reportedly agreed in a simultaneous settlement
to pay the State of Kentucky more than
$300,000 and to contribute more than $500,000
to a Kentucky nursing scholarship fund. The
IG and the Medicaid Fraud Unit of the
Kentucky Attorney General’s Office investigat-
ed the matter. Assistant U.S. Attorney William
Campbell represented the Federal Government.

Technical Communications Inc. (W.D. Pa.)

In August 2001, Technical Communications Inc.
of New York and its owner Gordon Hale report-
edly agreed to a joint payment of $351,580 to
settle claims that the company overbilled the

Government under contracts with Westing-
house Electric Corporation. The suit alleged
that the company fraudulently charged the
Government for rental of a building owned by
Hale’s family between 1982 and 1993.

B.J. Carlen Inc. (D. Mass.)

In August 2001, B.J. Carlen Inc., a medical prac-
tice group in the Boston area formerly known as
Pastor Medical Associates, reportedly agreed to
pay $230,000 to settle claims that it submitted
improper claims for laboratory tests. The gov-
ernment alleged that physicians who had a finan-
cial relationship with the Pastor laboratory in
Brookline, Massachusetts referred patients to the
laboratory in violation of the Stark physician self-
referral statute. Randy J. Averback, a Boston-area
physician, brought this qui tam action and will
receive 18 percent of the total recovery or
$41,400. Assistant U.S. Attorney Michael
Pineault handled the case for the Government.

Caritas Medical Group (D. Mass.)

In August 2001, Caritas Medical Group report-
edly agreed in an out-of-court settlement to pay
the Federal Government $191,521 to resolve
complaints that it overbilled Medicare,
Medicaid, and other government health pro-
grams. The Government alleged that a Caritas
physician engaged in upcoding and billed the
Government for services not provided or not
documented. The settlement amount was
approximately 1.5 times the overcharges rather
than the usual two to three times, because
Caritas reported the overcharges directly to the
Department of Justice less than thirty days after
discovering them. Caritas also undertook to
implement a compliance program and to pay
$5,215 to the Massachusetts Medicaid program.

Florida Clinical Practice Association (N.D. Fla.)

In September 2001, the Florida Clinical Practice
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Association, which runs a teaching hospital at
the University of Florida’s College of Medicine
in Gainesville, reportedly agreed to pay $8.6
million to settle allegations that it submitted
false claims for reimbursement to Medicare,
Medicaid, TRICARE, and the Department of
Veterans Affairs. The lawsuit alleged that the
university physicians submitted improperly
documented and inaccurately coded claims for
reimbursement between 1987 and 1997.

Johnson & Johnson Medical, Inc. (N.D. Cal.)

In September 2001, Johnson & Johnson
Medical, Inc. agreed to pay $3.9 million to settle
allegations that it overcharged the Department
of Veterans Affairs (VA). The Government
alleged that the company knowingly failed to
provide the VA with accurate pricing informa-
tion concerning certain supplies (such as
catheters) as required by its contract and applic-
able law. The company had initially brought the
overcharging to the attention of the
Government under the VA’s voluntary disclo-
sure program. The VA OIG investigated the
matter and confirmed that the company had
overcharged the VA. Assistant U.S. Attorney
Joann Swanson represented the Government.

U.S. ex rel. A+ Homecare, Inc. v. Medshares
Management Groups Inc., No. 3:97-1059
(M.D. Tenn.)

In September 2001 a federal jury in Tennessee
reportedly found Stephen Winters, owner of
Medshares Management Groups Inc. (former-
ly Trevecca Home Health Services) liable for
$1.8 million for submitting claims to Medicare
for pension expenses that the company did not
actually incur. The company submitted cost
reports seeking reimbursement from Medicare
for over $600,000 in compensation expenses
for 397 employees under a deferred stock
bonus profit sharing plan. However, the com-
pany had only 57 employees at the time, and

none of those employees had any money or
stock in their individual plan accounts.
Charles McElroy of White & Reasor (Nashville)
represented the relator A+ Homecare, Inc.
Assistant U.S. Attorney Van Vincent handled
the case for the Government.

Southern Maryland Home Health Services
(D. Md.)

In September 2001, DOJ announced that
Southern Maryland Home Health Services,
Inc. had agreed to pay $202,131 in damages for
false billings to Medicare for services rendered
by Diane Cannon, one of its former employees,
who posed as a licensed physical therapist. In
addition, the company entered into a corporate
integrity agreement requiring safeguards in
hiring and validating the credentials of
employees. Southern Maryland Home Health
Services hired Cannon to work as a physical
therapist in 1995. She used a fictitious name,
social security number, references, and other
personal information, and an altered photo-
copy of a physical training license to obtain the
position, in which she performed physical
therapy on hundreds of patients. After another
home health agency reported her to the
Maryland Board of Physical Therapy, the FBI
and the HHS OIG investigated the matter.
Assistant U.S. Attorney Charles Peters handled
the case for the Government.
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Editor’s Note

The following items have been posted to
TAF’s website, located at www.taf.org:

1) Reducing Health Care Fraud: An
Assessment of the Impact of the False Claims
Act by New Directions for Policy;

2) TAF President James Moorman’s July 26,
2001 testimony before the Senate Special
Committee on Aging.
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FCA Conference Materials

• As part of its information clearinghouse
activities, TAF has materials available for
distribution at conferences and other
programs. Information can be tailored
to a legal or general audience. Resource
material, including statistical informa-
tion, is also available for those writing
articles on the FCA.

Qui Tam Practitioner Guide

• The TAF Qui Tam Practitioner Guide:
Evaluating and Filing a Case can be
ordered at no charge by phone, fax, or
mail. This “how to” manual includes
sections on evaluating the merits and
viability of a case, pre-filing and practi-
cal considerations, and preparing and
filing the complaint.

TAF on the Internet

• TAF’s Internet presence, designed to
educate the public and legal community
about the False Claims Act and qui tam,
has expanded to highlight the growing
health care trend and recent legislative
developments. TAF’s site is located at
http://www.taf.org.

Previous Publications

• Back issues of the Quarterly Review are
available in hard copy as well as on
TAF’s Internet site.

Quarterly Review Submissions

• TAF seeks submissions for future issues
of the Quarterly Review (e.g., opinion
pieces, legal analysis, practice tips). We
thank our outside contributors for their
articles in this issue. To discuss a poten-
tial article, please contact Staff Attorney
Amy Wilken or Bret Boyce.

Anniversary Reports and Video

• To mark the anniversary of the 1986
FCA Amendments, TAF has available a
variety of resources including a Tenth
Anniversary Report, an Assessment of
Economic Impact, and an educational
video highlighting the effectiveness of
the Act. These materials are available at
no charge.

Call for Experts and Investigators

• In response to inquiries, TAF is working
to compile a list of experts and investi-
gators across an array of substantive
areas. Please contact TAF with any sug-
gestions you may have.

Qui Tam Attorney Network

• TAF is continuing to build and facilitate
an information network for qui tam
attorneys. For an Attorney Network
Application or a description of activi-
ties, please contact TAF. Be sure to ask
about TAFNET, our electronic mail sys-
tem for Attorney Network members.

TAF Library 

• TAF’s FCA library is open to the public,
by appointment, during regular business
hours. Submissions of case materials
such as complaints, disclosure state-
ments, briefs, and settlement agreements

are appreciated.
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