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Constitutionality

U.S. ex rel. Minnesota Association of
Nurse Anesthetists v. Allina Health
System Corp. et al., Opinion and Order,
No. 4-96-734 (D. Mi n n . Ma rch 16, 1 9 9 9 )

App lying the assign m ent theory of rel a tor
s t a n d i n g , a Minnesota distri ct co u rt ru l ed that a
rel a tor lacks con s ti t uti onal standing wh ere the
G overn m ent has not su f fered econ omic dam-
a ge s . According to the co u rt ,i f the Govern m en t
has not su f fered econ omic inju ry, it does not
s a tisfy the inju ry - i n - f act requ i rem ent for Arti cl e
III standing, and therefore has no standing to
a s s i gn to a qui tam rel a tor. The co u rt also hel d
that an orga n i z a ti on wh i ch obtains inform a ti on
a bo ut fraud direct ly from its mem ber s , and not
t h ro u gh its own insti t uti onal acti on s , does not
qualify as an ori ginal source wh i ch can over-
come the statute’s public discl o su re bar.

The Minnesota As s oc i a ti on of Nu rse An e s t h eti s t s
( M A NA ) , a Minnesota based trade assoc i a ti on of
Certified Registered Nurse Anesthetists
( C R NA’s ) , a ll eged in its qui tam suit that nu m er-
ous anesthesiologi s t s , h o s p i t a l s , and bi lling ser-
vi ces su bm i t ted or con s p i red to su bmit false
claims wh i ch failed to com p ly with Med i c a re reg-
u l a ti ons in order to increase their Med i c a re rei m-
bu rs em en t . M A NA furt h er all eged that, as a
re su l t , s ome CRNA’s failed to receive Med i c a re
rei m bu rs em ent for servi ces they had provi ded .

Prior to filing its qui tam suit on November 8,
1994, MANA filed suit alleging violations of
federal antitrust law, the Sherman Act and the
Clayton Act. Some of the defendants named in
the antitrust suit were also named in the qui
tam complaint.

In a Ma rch 1997 ru l i n g, a Minnesota distri ct
co u rt ru l ed that it had su bj ect matter ju ri s d i c-

ti on over the qui tam acti on . Here , the defen-
dants asked the co u rt to recon s i der its earl i er
ru l i n g.

Si ll er D ef i n i ti on of “ B a s ed Upon” Rej ec ted

In its earl i er ru l i n g, a f ter performing a publ i c
d i s cl o su re analysis pursuant to § 3730(e)(4)(A),
the distri ct co u rt held that the all ega ti ons in
M A NA’s complaint were not based upon publ i c
d i s cl o su res wh i ch inclu ded the previ o u s ly filed
a n ti trust complaint and news p a per arti cl e s
reporting on that acti on . However, in light of
po s t - Ma rch 1997 dec i s i ons by the 5th, 6 t h , 7 t h ,
and 9th Ci rcuits wh i ch adopted a more ex p a n-
s ive interpret a ti on of the ph rase “b a s ed upon ,”
the co u rt revers ed itsel f on its earl i er su bj ect
m a t ter ju ri s d i cti on ru l i n g.

In its March 1997 decision, the district court
adopted the construction of the phrase “based
upon publicly disclosed allegations” expressed
by the 4th Circuit in U.S. ex rel. Siller v. Becton
Dickinson & Co., 21 F.3d 1339 (4th Cir. 1994),
cert. denied, 513 U.S. 928 (1994), that “based
upon” means “derived from.” Here, in the face
of “mounting federal precedent” lending sup-
port to the defendants’ position that “based
upon” means “supported by” or “substantially
similar to,” the court ruled in the defendants’
favor. The court, reversing its earlier ruling,
found that the allegations in the previously
f i l ed anti trust complaint “m i rror [ ed] the
essential elements of the claims” in MANA’s
complaint. The court further found that the
allegations of fraud in the qui tam lawsuit were
publicly disclosed in the press coverage accom-
panying the antitrust lawsuit.

Organization Does Not Qualify as
Original Source

Because of its or ga n i z a ti onal status and the man-
n er in wh i ch it had learn ed of the fra u d , t h e
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co u rt ru l ed that MANA could not qualify as an
ori ginal source pursuant to § 3730(e)(4)(B).
The co u rt poi n ted to other co u rts wh i ch have
been relu ctant to all ow or ga n i z a ti ons to proceed
with claims based upon inform a ti on com p i l ed
d i rect ly by the gro u p’s mem bers . In su pport of
its argument that it should be con s i dered an
ori ginal source , M A NA rel i ed upon those cases
wh ere or ga n i z a ti ons were perm i t ted to proceed
i f the inform a ti on upon wh i ch the com p l a i n t
was based arose direct ly from an inve s ti ga ti on
con du cted on beh a l f of the or ga n i z a ti on or com-
p a ny. However, according to the co u rt , M A NA
did not direct ly acqu i re knowl ed ge of the all eged
f raud thro u gh its own insti tuti onal acti on s , but
ra t h er by the indivi dual ef forts of its mem bers .

The co u rt disti n g u i s h ed MANA’s situ a ti on from
that of the indivi dual plainti f f or group of p l a i n-
ti f fs who risk their job sec u ri ty for the publ i c
ben ef i t . The co u rt stated ,“ By all owing a co ll ec-
tive assoc i a ti on like MANA to proceed as the
n a m ed plainti f f , the indivi dual CRNA’s have not
a s su m ed the same direct risks undert a ken by
o t h er wh i s t l ebl owers .” The co u rt furt h er assert-
ed that MANA was using the qui tam provi s i on s
“not to bl ow a whistle to save the public from a
d a n gerous practi ce , but ra t h er as a tool in a mar-
ketp l ace battle bet ween anesthesiologists and
nu rse anesthetists in their long fo u ght stru ggl e
over the all oc a ti on of health care do ll a rs .”

Where Government Has Suffered No
Injury, Relator Lacks Constitutional
Standing

The court next addressed the defendants’ argu-
ment that the qui tam provisions are unconsti-
tutional. The court ruled that MANA lacked
Article III standing to bring its qui tam action
because the Government did not suffer eco-
nomic injury.

The court reviewed the three requirements a
p l a i n ti f f must meet to have con s ti tuti on a l

standing and thus litigate only a “case or con-
troversy”: (1)  the plaintiff must suffer an
injury-in-fact that is “concrete and particular-
ized”and “actual or imminent”; (2)  there must
be a causal connection between the injury and
the action which is the subject of the lawsuit;
and, (3) it must be likely that the injury assert-
ed will be redressed by a favorable decision.

Following the assignment theory of standing
— that the Government, as the real party in
interest in a qui tam suit, assigns its claim to
relators — the court analyzed whether the
United States had suffered an injury-in-fact in
this case. Despite MANA’s assertion that the
FCA does not require actual damages as an ele-
ment of the prima facie case, the court found
that MANA had not produced evidence to sup-
port any actual damages suffered by the United
States. According to the court, without such
economic injury the Government failed to sat-
isfy Article III standing requirements, and thus
MANA could not proceed on its claims.

Relators Fail to Prove Knowledge,
Conspiracy Elements of Case

Despite having ruled that it lacked subject mat-
ter jurisdiction to hear MANA’s claims and that
MANA lacked Article III standing, the court
moved on to the merits of MANA’s case. The
court then held that MANA could not prove its
§ 3729(a)(1) claim that the defendants know-
i n gly su bm i t ted false claims because the
Medicare regulations in question in this case
were open to “such a wide range of reasonable
interpretations.” The court noted that the
defendants billed in accordance with advice
given them by Medicare carriers and thus by
government agents. Finally, the court ruled
that MANA failed to produce evidence to sup-
port its § 3729(a)(3) claim that the defendants
engaged in a conspiracy to submit false claims.
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U.S. ex rel. Chandler v. The Hektoen
Institute for Medical Research et al.,
1999 WL 90631 (N.D.Ill. Feb. 9, 1999)

An Illinois district court held that the qui tam
p rovi s i ons of the FCA do not vi o l a te the
Constitution’s Article III standing, separation
of powers, or Appointments Clause require-
ments. The court also ruled that states are
“persons” who may be liable under the FCA
and that the statute’s treble damages provi-
sion, because it is not punitive in nature, may
be applied against municipalities.

Janet Chandler brought this qui tam action
alleging that Hektoen Institute for Medical
Research (Hektoen), Cook County, and Cook
County Hospital (CCH) failed to comply with
the terms of a $5 million federal research grant
to stu dy dru g - depen dent pregnant wom en .
Specifically, Chandler alleged that the defen-
dants reported on “ghost” research subjects
and submitted false progress reports to the
Government. In addition, Chandler alleged
that the defendants failed to follow the manda-
tory scientific protocol for research on human
subjects, did not obtain informed consent or
thorough medical histories from the partici-
pants, provided the women with substandard
c a re , and failed to keep acc u ra te record s .
F i n a lly, Ch a n dl er all eged vi o l a ti ons of t h e
FCA’s retaliatory discharge provision.

After the Government declined to intervene in
the suit, the defendants filed motions to dis-
miss the relator’s complaint on the grounds
that the qui tam provisions of the FCA are
unconstitutional, that Cook County is not a
“person” that can be sued under the FCA, that
Cook County is a municipality that cannot be
subject to the statute’s treble damages provi-
sion, and that Chandler failed to state a claim
for retaliatory discharge. The court granted a
motion to dismiss CCH as a defendant because
it was not a separate entity from Cook County.

Qui Tam Provisions Satisfy
Constitutional Requirements

The defendants, relying exclusively upon U.S.
ex rel. Riley v. St. Luke’s Episcopal Hospital, 982
F.Supp. 1261 (S.D.Tex.1997), 12 TAF QR 1
(Jan. 1998) (holding that the FCA qui tam pro-
visions are unconstitutional because the relator
lacks standing), argued that Chandler’s com-
plaint should be dismissed on constitutional
grounds because: (1) qui tam relators do not
have Article III standing to bring a FCA claim;
(2) the qui tam provisions violate separation of
powers principles; and, (3) the qui tam provi-
sions violate the Constitution’s Appointments
Clause. The district court, rejecting Riley,
re s pon ded , “The overwh elming majori ty of
courts that have considered the issue have
upheld the qui tam provisions of the FCA in
the face of identical constitutional challenges.”
The court then rejected each one of the defen-
dants’ constitutional challenges in turn.

The court first ruled that Chandler satisfied the
injury-in-fact requirement to have Article III
standing. The court followed the assignment
theory, which reasons that the FCA effectively
assigns the Government’s claims to qui tam
plaintiffs, who then may sue based upon an
injury to the federal treasury. The court cited
to U.S. ex rel. Hall v. Tribal Dev. Corp., 49 F.3d
1208 (7th Cir.1994), in which the 7th Circuit
described requiring an additional showing of
injury on the part of the qui tam relator as “an
a n a lytical redu n d a n c y ” because the Un i ted
States has suffered an injury in fact and is “the
entity on whose behalf and in whose name
[the] suit was brought.”

The distri ct co u rt also rej ected the defen d a n t s’
a r g u m ent that the FCA’s qui tam provi s i ons vi o-
l a te the principle of s ep a ra ti on of powers
because they grant to Con gress exclu s ive con tro l
over exec utive functi on s . The co u rt held that an
acti on by a rel a tor does not uncon s ti tuti on a lly
tra n s fer exec utive ri ghts to the legi s l a tu re
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because of the nu m erous provi s i ons in the FCA
s a feg u a rding the con trol of the exec utive bra n ch .
These inclu de , a m ong others , § 3730(b)(2),
wh i ch gives the At torn ey Gen eral the aut h ori ty
to intervene in and con du ct the acti on ,
§ 3730(c)(2), wh i ch grants the Govern m en t
a ut h ori ty to dismiss a qui tam acti on de s p i te the
rel a tor ’s obj ecti on s , and § 3730(c)(3), wh i ch
a ll ows the Govern m ent to intervene in an
acti on it had previ o u s ly decl i n ed at any time for
good cause.

Finally, the court rejected the defendants’ argu-
ment that the qui tam provisions violate the
Appointments Clause, which vests exclusive
power in the executive branch to appoint offi-
cers to execute federal laws. Although Hektoen
analogized relators to special prosecutors, the
court noted that the 7th Circuit had never con-
sidered relators to be the equivalent of execu-
tive officers. The district court stated:

[ R ] el a tors are unlike pro s ec utors bec a u s e
t h ey are suing to pro tect priva te ri gh t s ,
not just the public intere s t , and bec a u s e
t h ey stand to reap priva te financial ga i n .
Moreover, because the government
retains the ri ght to intervene in a rel a tor ’s
suit at any ti m e , rel a tors do not wi el d
en o u gh govern m ental power to be of f i-
cers under the Appoi n tm ents Cl a u s e .

“Persons” Includes States and Their
Political Subdivisions

In a case of f i rst impre s s i on within the 7th
Ci rc u i t , the distri ct co u rt held that Coo k
Co u n ty may be su ed as a “pers on” u n der the
F C A . The co u rt noted that while § 3729(a) of
the statute ren ders liable “a ny pers on” who su b-
mits false claims to the federal govern m en t , t h a t
s ecti on does not define “pers on .” However, t h e
F C A’s civil demand secti on , § 3733, defines per-
s on to inclu de “a ny State or po l i tical su b d ivi s i on
of a State .” Th erefore ,a pp lying the normal ru l e s
of s t a tutory con s tru cti on , the co u rt con clu ded

that Con gress inten ded the word “pers on” to
h ave the same meaning in each secti on in wh i ch
it is used . For furt h er su pport of its holding, t h e
co u rt loo ked to the statute’s legi s l a tive history, a s
well as other cases wh i ch have held that the FCA
a pplies to states and local govern m en t s . F i n a lly,
the co u rt noted other co u rts wh i ch have hel d
that states are among the “pers on s” who may su e
as plainti f fs under the Act .

Statute’s Treble Damages Provision Not
Punitive

In another matter never decided by the 7th
Circuit, the court ruled that the treble damages
allowed by the FCA are not punitive in nature.
The court rejected Cook County’s assertion
that it was not liable because the FCA’s treble
damages provision is punitive and municipali-
ties are immune from punitive damages.

The defendants argued that the 1986 amen d-
m ents to the FCA cre a ted a punitive statute by
i n c reasing the damages from do u ble to trebl e .
The defendants also asserted that the case on
wh i ch the co u rt rel i ed , Un i ted States v. Ha l per,
490 U. S . 435 (1989), overru l ed on other gro u n d s
by Hu d s on v. Un i ted State s, 522 U. S . 93 (1997),
no lon ger app l i ed because its ruling that the FCA
is not punitive was based on the pre-1986 dam-
a ges provi s i on . In rej ecting this argumen t , t h e
co u rt noted that Ha l per foc u s ed on wh et h er the
d a m a ges were proporti on a lly rel a ted to the
G overn m en t’s loss. Con cluding that the ch a n ge
f rom do u ble to treble damages did not “ren der the
rel a ti onship bet ween loss and recovery irra ti on a l ,”
the co u rt held that treble damages under the FCA
a re com pen s a tory in natu re and not punitive .

Section 3730(h) Liability Operates
Exclusively Within Employment
Relationship

The distri ct co u rt gra n ted Cook Co u n ty ’s
m o ti on to dismiss Ch a n dl er ’s claim of ret a l i a to-
ry disch a r ge for failu re to all ege su f f i c i ent fact s
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f rom wh i ch the co u rt could determine she was
em p l oyed by the Co u n ty. The co u rt agreed wi t h
the defen d a n t s’ rel i a n ce on M ruz et al. v. Ca ri n g,
In c . et al., 991 F. Su pp. 701 (D. N . J. 1 9 9 8 ) , 13 TA F
QR 11 (Apr. 1 9 9 8 ) , wh i ch held that § 3730(h)
l i a bi l i ty cannot be ex ten ded to non - em p l oyers
on the basis of a con s p i rac y.

Ch a n dl er had been hired by He k toen , reported
the all eged FCA vi o l a ti ons to He k toen and Coo k
Co u n ty, and was ch a s ti s ed by bo t h , i n clu d i n g
h aving some of h er duties rem oved by one Coo k
Co u n ty em p l oyee . However, Ch a n dl er ulti-
m a tely was fired by He k toen . The co u rt fo u n d
t h a t , at be s t , Ch a n dl er had all eged a con s p i rac y
bet ween He k toen and a CCH em p l oyee to ret a l-
i a te against her. The co u rt ex a m i n ed the lan-
g u a ge of the FCA and, c i ting M ru z, con clu ded ,
“[T]he plain language of § 3730(h) ref l ects a
l egi s l a tive intent to opera te exclu s ively in the
a rea of the em p l oym ent rel a ti on s h i p.”

Public Disclosure Bar and
Original Source Exception

U.S. ex rel. Mathews v. Bank of
Farmington, 166 F.3d 853 (7th Cir.
Jan. 20, 1999)

The 7th Ci rcuit adopted the minori ty vi ew that
“b a s ed upon ,” for purposes of § 3730(e)(4) pub-
lic discl o su re analys i s , means “derived from ,”
not “su pported by.” According to the co u rt ,t h e
“derived from” def i n i ti on gives gre a ter ef fect to
the statute’s plain meaning and bet ter serves the
p u blic policy behind the statute . However, t h e
co u rt dismissed the rel a tor ’s qui tam suit for
l ack of su bj ect matter ju ri s d i cti on because the
rel a tor did not qualify as an ori ginal source .

Relator Eunice Mathews’ qui tam suit emerged
from a state action she took against the Bank of
Farmington. Although Mathews had personal-
ly guaranteed her son’s farm loan, the Bank, in

violation of federal regulations, also obtained a
Farmers’ Home Administration (FmHA) guar-
anty without disclosing to the agency the exis-
tence of Mathews’ guaranty. Upon the son’s
def a u l t , the Bank obt a i n ed indem n i f i c a ti on
from FmHA,again without revealing Mathews’
guaranty. The Bank then sued Mathews to
enforce her guaranty, during which proceed-
ings she learned that her guaranty had not
been revealed to the FmHA. After ultimately
losing her case in state court, in 1997 Mathews
filed her qui tam suit.

Unfiled Discovery Material Not Publicly
Disclosed

Du ring discovery proceed i n gs in the state
action, Mathews subpoenaed Victor Rhea, the
FmHA employee principally responsible for
the agency’s guaranty of the son’s loans. In a
subsequent telephone call to the Bank, Rhea
learned for the first time from a Bank employ-
ee about the existence of Mathews’ guaranty.

The 7th Circuit agreed with the district court
that these facts gave rise to a public disclosure,
but disagreed with the reasoning employed by
the lower court. The appellate court noted,
“[T]he purpose of the qui tam provision is to
encourage and reward the exposure of fraud
a gainst the govern m en t ,” but op i n ed that
Mathews’ effort to recoup the losses she suf-
fered in state court by bringing an action under
the FCA was “not the kind of whistleblowing
which the statute was designed to encourage.”
Nevertheless, the court concluded that her sus-
pect motivations alone were not enough to
serve as a jurisdictional bar to her case.

In ruling that the lower co u rt incorrect ly deter-
m i n ed that a public discl o su re occ u rred at the
time the Bank rel e a s ed inform a ti on to Ma t h ews
p u rsuant to her discovery requ e s t , the co u rt fo l-
l owed U. S . ex rel . Spri n gf i eld Terminal Ry. Co. v.
Q u i n n, 14 F.3d 645 (D. C . Ci r. 1 9 9 4 ) , wh i ch hel d
that discovery material wh i ch has not been filed
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with the co u rt and is on ly theoreti c a lly ava i l a bl e
u pon the publ i c’s request is not publ i cly dis-
cl o s ed within the meaning of the FCA.

Information Provided to Responsible
Public Official is Public Disclosure

The co u rt did hold that if i n form a ti on rel eva n t
to the acti on is discl o s ed to a com petent publ i c
official who has managerial re s pon s i bi l i ty for the
very claims all eged , t h en a public discl o su re has
occ u rred . Th erefore , the co u rt con clu ded that a
p u blic discl o su re took place wh en the Bank to l d
Rhea over the tel eph one abo ut the ex i s ten ce of
Ma t h ews’ g u a ra n ty. The co u rt stated :

The point of public disclosure of a false
claim against the govern m ent is to
bring it to the attention of the authori-
ties, not merely to educate and enlight-
en the public at large . . . . Since a pub-
lic official in his official capacity is
authorized to act for and to represent
the community, and since disclosure to
[such official] effectuates the purpose
of disclosure . . . [then] disclosure to a
public official with direct responsibility
for the claim in question of allegations
or transactions upon which a qui tam
claim is based constitutes public disclo-
sure within the meaning of [the FCA].

In reaching this conclusion, the court specifi-
cally rejected the 10th Circuit ruling in U.S. ex
rel. Fine v. Advanced Sciences, Inc., 99 F.3d
1000 (10th Cir.1996), 8 TAF QR 3 ( Jan. 1997),
under which a public disclosure occurs “if the
allegations are disclosed to any single member
of the public not previously informed thereof.”
The court disagreed with this limited defini-
tion of public disclosure and concluded, “The
disclosure, if not actually made to the public at
large, must be to a public official. Private per-
sons do not represent the public.”

The co u rt also loo ked to the language of

§ 3730(e)(4)(A) to determine wh et h er a discl o-
su re thro u gh a tel eph one call falls into or ari s e s
f rom one of the enu m era ted means in the publ i c
d i s cl o su re provi s i on . Rej ecting the lower co u rt’s
a n a lysis that the ph one call was a “h e a ri n g,” t h e
a ppell a te co u rt determ i n ed that the convers a ti on
bet ween Rhea and the Bank em p l oyee was prop-
erly ch a racteri zed as an “ad m i n i s tra tive inve s ti-
ga ti on ,” because Rhea was inve s ti ga ting the re a-
s ons for Ma t h ews’ su bpoena con cerning a farm
g u a ra n ty on wh i ch his agency had paid. In
re aching this dec i s i on , the co u rt re a s on ed that
i nve s ti ga ti ons “m ay be informal or casu a l
i n qu i ries so long as they are undert a ken by
a ut h ori zed officials with official purpo s e s .”

Si ll er D ef i n i ti on of “ B a s ed Upon”Adopted

The court next considered whether Mathews’
qui tam action was “based upon” the public
disclosure. In a matter of first impression, the
7th Circuit followed the 4th Circuit minority
view that “based upon” means “derived from.”
The court then ruled that Mathews’ complaint
was based upon the public disclosure.

The co u rt spec i f i c a lly rej ected the majori ty vi ew
that a qui tam acti on is based upon a public dis-
cl o su re wh en the su pporting all ega ti ons are the
same as those that have been publ i cly discl o s ed ,
rega rdless of wh ere the rel a tor obt a i n ed his
i n form a ti on . In s te ad , the co u rt fo ll owed the 4th
Ci rc u i t’s dec i s i on in U. S . ex rel . Si ll er v. Becton
Di ck i n s on & Co., 21 F.3d 1339 (4th Ci r. 1 9 9 4 ) ,
wh i ch held that “b a s ed upon” means “derived
f rom ,” not “similar to.” The co u rt con clu ded that
the 4th Ci rc u i t’s ra ti onale gives gre a ter ef fect to
the plain meaning of the text of the FCA, a n d
bet ter serves the public policy behind the statute .
The co u rt stated , “[A] lawsuit based upon infor-
m a ti on wh i ch happens to be similar or iden ti c a l
to publ i cly discl o s ed all ega ti ons or tra n s acti on s ,
but wh i ch derives from some other source than
the public discl o su re , is not para s i ti c , and should
not be barred by a provi s i on meant to bar para-
s i tic lawsu i t s .”
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Claims Barred Where Fact of Disclosure
is Essential Element of FCA Allegations

The court determined that Mathews’ claim was
b a s ed upon a public discl o su re because it
derived from the phone conversation between
Rhea and the Bank employee. The court
found that the information disclosed served as
part of the qui tam claim and was cited in the
complaint. Moreover, because the disclosure
took place for the first time well after the
FmHA had paid on the son’s default,and was a
necessary element to show the Bank’s fraudu-
lent behavior, the court ruled that Mathews’
claim was based on the public disclosure. The
co u rt hel d , “ If the public discl o su re from
which the information is actually derived is
essential to a qui tam claim, then the claim is
based upon the public disclosure for the pur-
pose of the jurisdictional bar.”

The co u rt next ex a m i n ed wh et h er Ma t h ews
co u l d , p u rsuant to § 3730(e)(4)(B) of t h e
s t a tute , e s c a pe the public discl o su re ju ri s d i c-
ti onal bar as the ori ginal source of that inform a-
ti on . The co u rt determ i n ed that Ma t h ews was
not an ori ginal source because her knowl ed ge
was not indepen dent of the public discl o su re .
The co u rt found that the essen tial el em ent of
Ma t h ews’ claim was based upon the Ba n k’s pub-
lic discl o su re and her knowl ed ge of the infor-
m a ti on derived en ti rely from Rh e a’s state level
te s ti m ony abo ut the tel eph one convers a ti on .

Mathews argued she was the original source
because but for her state lawsuit bringing the
facts to light, the pattern of the fraud would
never have been revealed. In rejecting this
argument, the court conceded it might well
work in an exceptionally complicated allega-
tion of fraud that would remain hidden even if
all of the elements were publicly disclosed, but
concluded the Mathews’ case was merely a
matter of “putting two and two together” to
reveal a simple fraud.

Court Rejects Extra-Textual Original
Source Requirement

The circuit court specifically rejected the extra-
tex tual statutory requ i rem ent impo s ed by
some courts that the relator must have been
the source of the public disclosure to be an
original source. The court rejected the extra
requirement as having no basis in the text or
legislative history of the FCA. The court found
that the problem with Mathews’ assertion was
not that she herself failed to disclose the infor-
mation to the public, but that she had no inde-
pendent knowledge of the fraud outside of the
public disclosure.

Finally, the court determined that the Bank
itself was the source of the public disclosure to
the federal agency and that Mathews’ “position
in the causal chain [was] insufficient to create
jurisdiction.” Because of what it called an “odd
qu i rk[] of ti m i n g,” the co u rt dismissed
Mathews’ claim, but postulated that had she
informed Rhea of her hitherto undisclosed
guaranty before the Bank did, she might have
qualified as the original source. Upon examin-
ing whether this result fit with Congressional
intent and public policy, the court concluded
that the goals of the FCA were indeed “pro-
moted by a jurisdictional rule requiring early
divulgence of allegations of fraud.”

U.S. ex rel. Lamers v. City of Green Bay,
168 F.3d 1013 (7th Cir. Feb. 22, 1999)

Af ter performing a § 3730(e)(4) public discl o-
su re bar analys i s , the 7th Ci rcuit affirm ed a
l ower co u rt’s ruling that the rel a tor ’s com p l a i n t
was based upon publ i cly discl o s ed “e s s en tial el e-
m en t s”of the fra u d ,but that the rel a tor qu a l i f i ed
as an ori ginal source . However, the appell a te
co u rt also affirm ed the distri ct co u rt’s ru l i n g
that the rel a tor failed to prove the “f a l s i ty ” a n d
“k n owl ed ge” el em ents of his FCA case.
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On June 26, 1995, Allen Lamers brought a qui
tam action alleging that the City of Green Bay
instituted a plan to bus school children which
did not comply with federal law, while at the
same time representing to the Federal Transit
Administration (FTA) that it was in compli-
ance. Prior to the filing of Lamers’ qui tam suit,
the FTA had issued a decision based on an
ad m i n i s tra tive complaint made by Lamers
which found that city-owned and operated
Green Bay Transit (GBT) was conducting some
prohibited school bus services. Nevertheless, it
granted the City’s application for funding.

The district court held that the relator’s com-
plaint was based upon publ i cly discl o s ed
“essential elements” of the fraud, but that the
rel a tor qu a l i f i ed as an ori ginal source .
However, the district court went on to hold
that the relator failed to prove the “falsity” and
“knowledge” elements of his FCA case and
granted the City’s motion for summary judg-
ment. The 7th Circuit affirmed.

Relator’s Investigation Was of Type
Congress Anticipated

On appeal, the first of two issues raised was
whether Lamers’ suit was barred for lack of
su bj ect matter ju ri s d i cti on pursuant to 
§ 3730(e)(4). The appellate court concluded
that Lamers’ claim was based upon informa-
tion publicly disclosed in the FTA administra-
tive decision, but also held that Lamers was an
original source pursuant to § 3730(e)(4)(B).

In reaching its decision that Lamers was the
original source, the court considered the pur-
pose of the original source exception — to
avoid parasitic lawsuits. The court reasoned
that Lamers’ fact finding method of walking
the city streets and observing the buses in
action provided assistance to the FTA in deter-
mining whether the City’s new busing plan
violated federal regulations. The 7th Circuit

con clu ded that this inve s ti ga ti on , a l t h o u gh
small and independent, was of the type antici-
pated by Congress, and held that Lamers was
the original source of information on which he
based his fraud claim.

Falsity, Knowledge Standards Not Met

The second issue on appeal was whether the
district court appropriately granted the City’s
su m m a ry ju d gm ent moti on . In a de novo
review, the 7th Circuit determined summary
ju d gm ent was appropri a te because Lamers
failed to allege facts sufficient to meet the FCA
standard that the City knowingly made false or
fraudulent statements.

The City filed federally mandated Standard
Assurances with the FTA, which the court
determined qualified as statements made to the
Federal Government in order to obtain money.
Because the first Standard Assurance was filed
before the pilot student busing program com-
menced, however, the court concluded it was
not a knowingly false statement, and stated,
“There is absolutely no reason to believe that
the City intended to violate the regulations
from the get-go.”

Lamers contended that letters from the City
containing assurances that GBT would merely
extend preexisting routes instead of complete-
ly redesigning them to accommodate school
children were fraudulent statements because
the City knew the routes were in fact being
redesigned. However, the court determined
that this distinction was immaterial because
the FTA did not require extension as opposed
to redesign of existing routes. The court, rely-
ing upon U.S. ex rel. Berge v. Bd. of Trustees,
104 F.3d 1453 (4th Cir.1997)  (holding materi-
ality to be a required element of FCA suits),
concluded that even if the City knowingly lied
on this issue, such statements were not fraudu-
lent under the FCA because the FTA did not
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rely on them in reaching its decision.

FCA Does Not Trump Agency Discretion
in Policing Regulatory Compliance

Lamers asserted that the subsequent annual
Standard Assurances filed with the FTA by the
City were fraudulent because it knew of ongo-
ing violations being committed by GBT. The
court concluded that the FTA violations com-
mitted by GBT were simply the normal prob-
lems of a new bus program,and cited to U.S. ex
rel . Hopper v. An ton, 91 F.3d 1261 (9th
Cir.1996), 7 TAF QR 8 (Oct. 1996), in which
the 9th Circuit ruled that not all minor regula-
tory vi o l a ti ons give rise to an FCA cl a i m .
Moreover, because the FTA gra n ted GBT’s
application despite its own knowledge of these
violations, the court concluded that the FCA
was not a proper mechanism for policing tech-
nical compliance with administrative regula-
tions and could not preempt the FTA’s discre-
tion in choosing to refrain from pursuing reg-
ulatory penalties against the City.

Reverse False Claims Count Fails

Finally, the court held that because there was
no fraud in the first place, there could be no
§ 3729(a)(7) reverse false claims violation. The
court therefore affirmed the district court’s
summary judgment in favor of the City.

U.S. ex rel. Schwedt v. Planning
Research Corp., Inc., 1999 WL 15311
(D.D.C. March 11, 1999)

A D.C. district court ruled that as a matter of
law a government Field Information Officer
cannot “ vo lu n t a ri ly ” report fraud to the
Government, as required to be an original
source under § 3730(e)(4)(B) of the Act. The
court held that the relator’s position as a high
level government manager put him under a
specific duty to report fraud.

Mervyn Schwed t , form er director of t h e
Pension and Welfare Benefits Administration’s
Office of Information Management, filed a qui
tam suit against Planning Re s e a rch
Corporation (PRC) in 1992, alleging that on
four occasions PRC knowingly presented to
the Government nonfunctional and noncom-
pliant software while representing in progress
reports that the software was functional. The
G overn m ent decl i n ed to interven e . P RC
moved to dismiss the case for lack of subject
matter jurisdiction.

Audit Report Disclosed Critical Essential
Elements of the Fraud

At issue was a government audit report issued
five months before Schwedt filed his com-
plaint. The court applied the “X + Y = Z”
analysis established in U.S. ex rel. Springfield
Terminal Ry. Co. v. Quinn, 14 F.3d 645
(D.C.Cir.1994), in which the D.C. Circuit rea-
soned that if either “X (the alleged state of
facts) plus Y (the true state of facts)” or “Z”
(the allegation of fraud) were in the public
domain, then there had been a public disclo-
sure of the allegations and transactions. The
court noted that while the audit report did not
conclude explicitly that PRC submitted false or
fraudulent claims for payment (the “Z”), it did
detail the cri tical essen tial el em ents of t h e
allegedly fraudulent transactions (the “X + Y”).
Thus, the court ruled that the report publicly
d i s cl o s ed the “a ll ega ti ons and tra n s acti on s”
making up the fraud.

“Based Upon” Means “Supported By”

In next ruling that the rel a tor ’s complaint was
“b a s ed upon” the publ i cly discl o s ed all ega ti on s
or tra n s acti on s , the co u rt fo ll owed D. C . Ci rc u i t
precedent in U. S . ex rel . Findl ey v. FPC-Boron
E m p l oyee s’ Clu b, 105 F.3d 675 (D. C . Ci r. 1 9 9 7 ) ,
9 TAF QR 1 (Apr. 1 9 9 7 ) , wh i ch establ i s h ed that
“b a s ed upon” means “su pported by.” The co u rt
h eld that the rel a tor ’s claims were cl e a rly su p-
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ported by the OIG audit report , de s p i te the
rel a tor ’s argument that the audit report referred
to § 3729(a)(1) vi o l a ti on s , while his com p l a i n t
a ll eged § 3729(a)(2) vi o l a ti on s . Ci ting U. S . ex
rel . Mc Kenzie v. Bell So uth Tel ecom m. , 123 F. 3 d
935 (6th Ci r. 1 9 9 7 ) , cert . denied, 118 S.Ct. 855
(1998), 11 TAF QR 2 (Oct. 1997), the court
stated, “Where all of the material elements of
the fraudulent transaction are already in the
public domain, relator’s production of addi-
tional evidence incriminating the defendant
cannot clear the jurisdictional hurdle.”

High Level Government Manager
Cannot “Voluntarily” Report Fraud

The court next analyzed whether Schwedt was
an original source pursuant to § 3730(e)(4)(B).
After determining that Schwedt did not have
direct knowledge of the information and that
he could not have voluntarily provided his
i n form a ti on to the Govern m en t , the co u rt
ruled that Schwedt was not an original source.

PRC asserted that Schwedt’s knowledge of the
allegations or transactions was independent of
the public disclosure, but the knowledge was
not direct because he learned of the informa-
tion from subordinates and outside contrac-
tors. The court agreed, holding that “first-
hand”means “direct,” and thus that knowledge
obtained from subordinates or outside con-
tractors could not be direct knowledge.

In also holding that Schwedt could not have
“ vo lu n t a ri ly ” provi ded inform a ti on to the
Government, the court analogized to those
cases in which government auditors were held
as a matter of law not to have voluntarily pro-
vided information to the Government because
of the inherent nature of their duties and
responsibilities. The court stated:

Just as an auditor’s investigative duties
require her to report suspected fraud,
Schwedt’s managerial responsibility to

implement a Field Office Information
System obligated him to report sus-
pected contractor wrongdoing. As a
matter of law, he could not have “vol-
untarily” provided to the government
information concerning alleged fraud,
and thus cannot qualify as an “original
s o u rce” within the meaning of
[§ 3730(e)(4)(B)].

The court rejected Schwedt’s argument that
this holding “subverts” the purposes of the
FCA because if he could not have voluntarily
provided information to the Government,then
no government employee ever could, as all are
required by Executive Order to “disclose waste,
fraud, abuse, and corruption.” The court dis-
tinguished this case in that Schwedt was a
“h i gh - l evel manager ve s ted with pri m a ry
responsibility over a vast project [who] learned
of the alleged fraud in the course of perform-
ing his managerial duties.” Thus, the court
found Schwedt to be differently situated from
other federal employees. In addition, Schwedt
was bound by special Department of Labor
regulations.

U.S. ex rel. Minnesota Association of
Nurse Anesthetists v. Allina Health
System Corp. et al., Opinion and Order,
No. 4-96-734 (D.Minn. March 16, 1999)

See “Constitutionality” above at page 1.

U.S. ex. rel. Johnson et al.  v. Shell Oil
Company et al., 33 F.Supp.2d 528
(E.D.Tex. Jan. 16, 1999)

Because the information in the public domain
was en o u gh to all ow the Govern m ent to
decide whether to investigate or prosecute the
fraud, a Texas district court found that a pub-
lic discl o su re had occ u rred pursuant to 
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§ 3730(e)(4)(A). However, the court held that
the relators had sufficient firsthand knowl-
edge and detailed insider information to qual-
ify as § 3730(e)(4)(B) original sources who
could overcome the public disclosure bar.

In 1996, rel a tors J. Ben jamin Jo h n s on , J r. a n d
John Ma rti n eck bro u ght a qui tam suit aga i n s t
S h ell Oil Com p a ny and 13 other major oil com-
panies all eging the underp aym ent of roya l ti e s
owed to the Un i ted States for produ cti on of oi l
on federal and Indian lands. The Govern m en t
i n terven ed as to several of the defen d a n t s . Th e
defendants filed a moti on to dismiss for lack of
su bj ect matter ju ri s d i cti on under the 
§ 3730(e)(4)(A) public discl o su re bar.

Public Disclosure Need Only Support
Investigation and Decision to Prosecute

After performing a public disclosure analysis
pursuant to § 3730(e)(4)(A) of the Act, the
court ruled that there had been numerous
public disclosures of the “allegations and trans-
actions” in the relators’ case. These included
public disclosures within every category enu-
merated in § 3730(e)(4)(A).

Johnson and Martineck argued that the allega-
tions and transactions on which they based
their FCA suit had not been publicly disclosed
because their complaint named ad d i ti on a l
defendants and listed specific geogra ph i c
regions, time frames, and federal oil leases
which had not been publicly disclosed. The
court rejected this assertion, stating that the
FCA does not require this degree of detail in
the public discl o su re , but merely requ i re s
information “sufficient to enable the govern-
ment adequately to investigate the case and to
make a decision whether to prosecute.” The
court found that the public disclosures listed
above were sufficient to “set the government
squarely on the trail of the alleged fraud with-
out the assistance of relators.”

Si ll er D ef i n i ti on of “ B a s ed Upon” Rej ec ted

The district court then addressed whether the
qui tam action was “based upon” the publicly
disclosed allegations. After analyzing the vari-
ous circuits’ interpretations of “based upon,”
the court held that the relators’ complaint was
based upon the public disclosures.

In U.S. ex rel. Siller v. Becton Dickinson & Co.,
21 F.3d 1339 (4th Cir.1994), cert. denied, 115
S . C t . 316 (1994), the 4th Ci rcuit narrowly
interpreted the “based upon” language, finding
that the relator’s knowledge of the fraud must
actually be “derived from” the prior public dis-
closure to be jurisdictionally barred. The court
rejected this reasoning, however, and instead
applied 5th Circuit precedent in holding that
“based upon” includes allegations in the com-
plaint that are either “supported by” or “sub-
stantially similar to” the public disclosures,
whether or not the relator was aware of the
public disclosure.

Aga i n , Jo h n s on and Ma rti n eck argued that the
p u blic discl o su res did not inclu de at least one of
the crucial el em ents of t h eir case, and therefore
that their case was not “b a s ed upon” the publ i c
d i s cl o su re s . However the co u rt , c i ting to U. S . ex
rel . Findl ey v. FPC-Boron Employee s’ Clu b, 1 0 5
F.3d 675 (D. C . Ci r. 1 9 9 7 ) , cert . den i ed, 118 S.Ct.
172 (1997), 9 TAF QR 1 (Apr. 1 9 9 7 ) , found that
the rel a tors’ a ll ega ti ons were based upon publ i cly
d i s cl o s ed inform a ti on and merely “repe a t [ ed ]
what the public alre ady knows , even though
[ t h ey] had learn ed abo ut the fraud indepen den t
of the public discl o su re s .”

Court Rejects Extra-Textual Original
Source Requirement

Nex t , the co u rt analy zed wh et h er the rel a tors
qu a l i f i ed as ori ginal sources pursuant to 
§ 3730(e)(4)(B) of the statute , t h ereby over-
coming the public discl o su re bar. No ting that
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the 5th Ci rcuit had not ad d re s s ed this issu e , t h e
d i s tri ct co u rt spec i f i c a lly rej ected the ex tra - tex tu a l
requ i rem ent impo s ed on the ori ginal source
a n a lysis by the 2nd, 9 t h , and D. C . Ci rc u i t s . Th e s e
c i rcuits held that the rel a tor must be the source
of the public discl o su res to qualify as an ori gi n a l
so u rce . The co u rt stated , “We decline to fo ll ow
the Di s tri ct of Co lu m bia Ci rc u i t’s lead in
adding a tem poral requ i rem ent as this ex tra
requ i rem ent could disco u ra ge citi zen invo lve-
m en t , even wh en the citi zen has direct and
i n depen dent knowl ed ge of the fra u d .”

After examining the ways in which each relator
obtained his knowledge of the fraud, the court
held that Johnson and Martineck were original
sources. The court concluded that relators
Johnson and Martineck had direct and inde-
pendent knowledge of the material elements of
the alleged fraud which they had gained first-
hand through their own labors, not through
public disclosures. The court highlighted the
various positions that the relators held in the
oil indu s try, t h eir close con t acts with the
defendants, and their expertise in determining
oil va lu e s . Fu rt h erm ore , p u rsuant to the
requirements of § 3730(e)(4)(B), the relators
had voluntarily disclosed their information to
the Government well before filing suit.

State Entities as FCA Defendants

U.S. ex rel. Foulds v. Texas Tech
University et al., 1999 WL 170139 (5th
Cir. March 29, 1999)

Contrary to decisions by the other circuits
which have addressed the issue, the 5th Circuit
ruled that states are immune from suit under
the FCA where the Government has declined
to intervene. According to the court, qui tam
rel a tors are not acting as dep uties of t h e
United States or surrogates of responsible fed-

eral officers, and thus states cannot be forced
to su rren der 11th Am en d m ent soverei gn
immunity to them. Furthermore, the Govern-
ment’s “passive” role in such suits and the rela-
tor ’s con trol over the liti ga ti on proce s s
demonstrate that such suits “impinge upon” a
state’s sovereign immunity.

Relator Carol Rae Cooper Foulds worked as a
derm a to l ogy re s i dent at the Texas Tech
University Health Sciences Center (TTHC). In
August 1995, Foulds brought a qui tam suit
a ll eging that TTHC staff physicians bi ll ed
Medicare and Medicaid for services rendered
by unsupervised medical residents. Foulds
alleged that staff physicians routinely signed
patient charts and Medicare/Medicaid billing
forms certifying that the services were person-
ally performed by the physicians or by employ-
ees under the physicians’ personal direction.
Foulds further alleged that she suffered retalia-
tion as a result of blowing the whistle to the
chairman of the dermatology department.

The district court ruled that the Government is
the true plaintiff in qui tam actions, and thus
Texas could not en j oy soverei gn immu n i ty
from suit. The district court also ruled that
states are “persons” subject to suit under the
F C A , and that states are immune from 
§ 3730(h) actions. The defendants appealed.

Relator Commences or Prosecutes Suit
Where Government Has Not Intervened

The 11th Amendment of the United States
Constitution states, “The Judicial power of the
United States shall not be construed to extend
to any suit in law or equity, commenced or
prosecuted against one of the United States by
Citizens of another State, or by Citizens or
Subjects of any Foreign State.”

The 5th Circuit began its analysis differently
from that of the other circuit courts which
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have considered the sovereign immunity issue.
Rather than first determining if the United
States is the “real party in interest” in a qui tam
suit, the court began by analyzing whether
Foulds “commenced or prosecuted” the suit as
per the language of the 11th Amendment. The
court ultimately ruled that in a qui tam suit
where the Government has not intervened, it is
the private citizen, not the United States, who
has “commenced or prosecuted” the suit. The
suit is thus barred pursuant to the 11th
Amendment.

In a pri or qui tam su i t , Se a rcy v. Philips Elec .
North Am erica Corp., 117 F.3d 154 (5th
Ci r. 1 9 9 7 ) , the 5th Ci rcuit had ru l ed that the
Un i ted State s , a l t h o u gh the real party in inter-
e s t , was not a party for purposes of a ppeal on
the issue of wh et h er the Govern m ent co u l d
a ppeal a distri ct co u rt’s set t l em ent approva l
wh en the Govern m ent had never interven ed
in the acti on . Here , in keeping with its earl i er
ru l i n g, the co u rt prel i m i n a ri ly noted that even
t h o u gh the Un i ted States might be a rel eva n t
“p a rty ” in a non - i n terven ti on suit for som e
p u rposes of the liti ga ti on , the Un i ted States is
not the acting party of record . Thu s , t h e
co u rt stated , “Wh ere the Un i ted States has
opted for this passive ro l e , it is difficult to
treat it as the party that has ‘com m en ced or
pro s ec uted ’ the su i t .”

Relators Are Not Deputies of the United
States

The appell a te co u rt rej ected the argument that
the FCA establishes Foulds as a “dep uty ” of t h e
Un i ted State s , n o ti n g, “The Su preme Co u rt has
m ade clear . . . that Con gress cannot del ega te to
priva te citi zens the Un i ted State s’ s overei gn
exem pti on from 11th Am en d m ent re s tri cti on s .”
Fu rt h erm ore , the co u rt found that the FCA con-
tains no clear ex pre s s i on by Con gress of i t s
i n tent to abroga te 11th Am en d m ent immu n i ty
for purposes of suits by priva te parti e s .

The co u rt furt h er ru l ed that qui tam p l a i n ti f fs
cannot qualify as su rroga tes of re s pon s i ble fed-
eral of f i cers of the Un i ted State s , the on ly indi-
vi duals aut h ori zed to act on beh a l f of t h e
Federal Govern m ent wh en state soverei gn ty is
su rren dered to the Un i ted State s . In su pport of
its holding, the co u rt noted statem ents su ch as
that made by the Su preme Co u rt in Hu gh e s
Ai rc raft Co. v. U. S . ex rel . Schu m er, 520 U. S .9 3 9
( 1 9 9 7 ) , 10 TAF QR 1 (Ju ly 1997), wh erein the
Co u rt stated , “ [J]ust because a qui tam suit is
bro u ght by a priva te party ‘on beh a l f of t h e
Un i ted State s ,’ does not alter the fact that a rel a-
tor ’s interests and the Govern m en t’s do not
n ece s s a ri ly coi n c i de .” In ad d i ti on , according to
the co u rt , the fact that some indivi duals bel i eve
rel a tors are motiva ted by mon ey ra t h er than the
p u blic good is furt h er evi den ce that rel a tors
cannot be dep uti zed as re s pon s i ble federal of f i-
cers to wh om the states have su rren dered thei r
s overei gn ri gh t s .

Relator Control Over Litigation “Plainly
Impinges Upon State Sovereignty”

Finally, the court found that the “chimerical”
presence of the United States in the Foulds case
and the relator’s significant control over the lit-
igation process indicated that the litigation
“plainly impinges on state sovereignty.” The
court stated:

It is Foulds — not the Un i ted States as
s overei gn — who con trols all stra tegi c
l i ti ga ti on dec i s i ons in the case su ch as
h ow, wh en and in what manner to make
demands on a state , wh et h er to sue a
s t a te , h ow far to push the state tow a rd a
ju ry trial in ex ten ded liti ga ti on , wh et h er
to settle with a state and on what term s ,
etc . ; and it is Foulds who maintains sole
re s pon s i bi l i ty for financing the liti ga-
ti on and for its co s t s . The fact that the
govern m ent has not a pen ny staked in
this case plays an important role in
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determining wh i ch party has com-
m en ced and pro s ec uted the suit for
E l eventh Am en d m ent purpo s e s .

Th erefore , the co u rt ru l ed that wh en the
United States has not “actively intervened” in a
qui tam action, the 11th Amendment bars rela-
tors from instituting suits against the sovereign
states in federal court.

No Congressional Intent to Abrogate
States’ Sovereign Immunity

Following the two part test established by the
Supreme Court in Seminole Tribe of Florida v.
Florida, 517 U.S. 44 (1996), the 5th Circuit
a s ked : (1) wh et h er in the FCA Con gre s s
unequivocally expressed its intent to abrogate
the state s’ s overei gn immu n i ty; a n d , ( 2 )
whether Congress acted pursuant to a valid
exercise of power. Upon failing to find the nec-
essary unequivocally expressed Congressional
intent in the FCA, the court did not even reach
the second part of the analysis.

States Immune from § 3730(h) Claims

The court further held that Foulds’ retaliation
claims under § 3730(h) should be dismissed as
well. The court rejected Foulds’ argument that
here, too, the United States is the real party in
interest. The court stated that, even if it were
to accept that analysis, the fact that the qui tam
plaintiff keeps all the proceeds from any suc-
cessful § 3730(h) claim means that the claim is
barred by the 11th Amendment. The court
stated, “Any collateral interest the United States
might have in protecting qui tam plaintiffs can-
not trump the 11th Amendment.”

U.S. ex rel. Chandler v. The Hektoen
Institute for Medical Research et al.,
1999 WL 90631 (N.D.Ill. Feb. 9, 1999)

See “Constitutionality”above at page 3.

FCA Liability/Releases

U.S. ex rel. Chandler v. Swords to
Ploughshares et al., 1999 WL 144868
(N.D.Cal. March 11, 1999)

A California district court barred a relator
from proceeding with a qui tam suit against
his former employer where he had executed a
general release of his employer in a prior state
action. However, the court distinguished this
case, where the Government had an opportu-
nity to investigate the relator’s claims prior to
the filing of his qui tam action, from those
where the release was entered into without the
knowledge or consent of the Government.

Rel a tor Gregory Ch a n dl er was form erly
em p l oyed as a staff a t torn ey at Swords to
Ploughshares (STP),a pro bono legal organiza-
tion. He brought a qui tam suit against STP
and many of its employees alleging that STP
knowingly made misrepresentations in apply-
ing for federal grant money. According to the
complaint, STP made false progress reports to
government grant administrator Legal Services
Corporation (LSC) and the Court of Veteran’s
Appeals (COVA) regarding the legal represen-
tation it provided to veterans in claims before
COVA. The court granted STP’s motion for
su m m a ry ju d gm ent and barred Ch a n dl er ’s
claim because of a settlement he had already
reached with the defendants.

The court held that the release entered into by
Chandler and STP stemming from Chandler’s
state wrongful termination action was valid
and that it barred Chandler from pursuing his
qui tam claim. Chandler and STP agreed upon
the release after Chandler’s state court com-
plaint, which contained essentially the same
allegations that he would later use in his qui
tam suit, was dismissed on summary judg-
ment. The agreement included a “release on
his complaint of a ll known and unknown
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claims arising out of his employment and these
causes of action” and was given in exchange for
S T P ’s agreem ent to drop its cross cl a i m ,
motion for costs, and all other future claims.

Releases Enforceable Where Government
Informed and Has Opportunity to
Investigate

In reaching its decision,the court followed U.S.
ex rel. Hall v. Teledyne Wah Chang Albany, 104
F.3d 230 (9th Cir.1996), 9 TAF QR 7 (Apr.
1997), which held that a release entered into by
a relator that covers allegations made in a sub-
sequent qui tam action will be enforced to bar
that acti on wh ere the Govern m ent was
informed of the relator’s allegations and had
an opportunity to investigate them. In this
case, Chandler had several conversations with
LSC and COVA in which he made nearly all of
the allegations that he later included in his qui
tam complaint. In addition, because COVA
declined to renew the grant based on an LSC
audit which found that STP had performed
i n ef f i c i ent case work and kept inadequ a te
ti m e s h eets and financial record s , the co u rt
concluded that the Government both knew of
and had an opportu n i ty to inve s ti ga te
Chandler’s claims.

Chandler argued that Hall should be distin-
guished from his case because in his case there
was no express Government finding of wrong-
doing. However, the court concluded that Hall
required only that the Government be given an
opportu n i ty to inve s ti ga te the all ega ti on s .
Therefore,the court held that it could not deny
ef fect to an otherwise binding set t l em en t
agreement and granted the defendants’ motion
for summary judgment.

The court also distinguished this case from
U.S. ex rel. Green v. Northrop Corp., 59 F.3d
953 (9th Cir.1995), 3 TAF QR 1 (Oct. 1995), in
which the court held the release of a qui tam
claim to be unen force a ble because it was

entered into without the knowledge or consent
of the United States and prior to the filing of
any action based on those same claims.

Falsity of Claim/Knowledge

U.S. ex rel. Lamers v. City of Green Bay,
168 F.3d 1013 (7th Cir. Feb. 22, 1999)

See “Public Disclosure Bar and Original
Source Exception” above at page 7.

Statute of Limitations/Rule 9(b)

U.S. ex rel. Bidani v. Lewis et al., 1999
WL 163053 (N.D.Ill. March 12, 1999)

Where the Government declines to intervene
in a qui tam suit, the applicable statute of lim-
itations period is measured by the relator’s
knowledge, ruled an Illinois district court. In
the instant action, the court held the relator to
those claims which fell within the six-year lim-
itations provision of § 3731(b)(1) because the
Government did not intervene and the relator
had knowledge of the violations at issue more
than three years prior to filing suit.

Anil Bidani brought a qui tam action against
his former employer, Edmond Lewis, and two
Lewi s - own ed en ti ti e s , Am erican Med i c a l
Supply Corporation (AMS) and Circle Medical
Management Corporation (CMM). The law-
suit alleged that Lewis,in violation of Medicare
regulations, used related corporate entities to
obtain excessive Medicare reimbursement for
kidney dialysis supplies. In an opinion recon-
sidering its earlier decision, the district court
examined two issues: (1) whether to reinstate
Bidani’s claim that AMS failed to qualify as a
dialysis supplier because it was held in com-
mon ownership with dialysis facility CMM;
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and, (2) whether Bidani as a relator could ben-
efit from the 10-year statute of limitations
period under the FCA.

Rule 9(b) Pleading Required Despite
“Alter Ego” Allegation

Because rel a ted corpora te en ti ties cannot be
u s ed to avoid reg u l a tory limitati on s , the co u rt
rei n s t a ted Bi d a n i ’s claim rega rding the A M S
qu a l i f i c a ti on as a Med i c a re rei m bu rs ed dialys i s
su pp l i er. The co u rt determ i n ed that Bidani had
a ll eged with su f f i c i ent Fed . R . Civ. P. 9(b) spec i-
f i c i ty that AMS was too cl o s ely linked to CMM
to qualify as a sep a ra te dialysis su pp l i er under
Med i c a re reg u l a ti on s . Al t h o u gh Bi d a n i ’s com-
plaint seem ed to seek a piercing of the corpo-
ra te vei l , the co u rt held it to the Rule 9(b) stan-
d a rd for pleading fraud because com m on own-
ership was a key aspect in Bi d a n i ’s false cl a i m s
a ll ega ti on s . The co u rt furt h er con clu ded that
finding alter ego liabi l i ty bet ween Lewi s , A M S ,
and CMM did not requ i re the typical showi n g
of a buse of corpora te form because the ficti on
of corpora te en ti ty was being used to circ u m-
vent a Med i c a re su pp l i er qu a l i f i c a ti on statute .
The co u rt held that, on the facts all eged , A M S
was cl e a rly establ i s h ed to thw a rt Med i c a re reg-
u l a ti ons and rei n s t a ted this issue for tri a l .

Co u rt Rej ects Holding 10-Year Repo s e
Peri od App l i c a ble to Rel a tors in All Ca s e s

Section 3731(b) of the Act provides:

A civil action under section 3730 may
not be brought —

(1)  more than 6 years after the date
on wh i ch the vi o l a ti on of s ecti on
3729 is committed, or

(2)  more than 3 ye a rs after the date
wh en facts material to the ri ght of
acti on are known or re a s on a bly should
h ave been known by the official of t h e

Un i ted States ch a r ged with re s pon s i-
bi l i ty to act in the circ u m s t a n ce s , but
in no event more than 10 ye a rs after
the date on wh i ch the vi o l a ti on is com-
m i t ted , wh i ch ever occ u rs last.

Also before the co u rt for recon s i dera ti on was
the issue of wh et h er the six-year statute of l i m-
i t a ti ons peri od of § 3731(b)(1), or the 10-ye a r
l i m i t a ti ons peri od of § 3731(b)(2), should be
a pp l i ed to Bi d a n i ’s case. Bidani asked the co u rt
to recon s i der its earl i er ruling that he should be
su bj ect to the six-year provi s i on . Af ter ex a m i n-
ing three lines of s t a tute of l i m i t a ti ons cases, t h e
co u rt ru l ed that in a case su ch as Bi d a n i ’s wh ere
the Govern m ent decl i n ed to interven e , t h e
a pp l i c a ble statute of l i m i t a ti ons peri od is mea-
su red by the rel a tor ’s knowl ed ge . Bec a u s e
Bidani had knowl ed ge of the vi o l a ti ons at issu e
m ore than three ye a rs pri or to filing his qui tam
su i t , the co u rt affirm ed its earl i er dec i s i on to
hold Bidani to those claims wh i ch fell wi t h i n
the § 3731(b)(1) six-year limitati ons peri od .

In reaching its ruling, the court rejected the
first line of cases represented by U.S. ex rel.
Colunga v. Hercules, 1998 WL 310481 (D.Utah
Mar. 9, 1998), which held that the three-year
limitation arises only when the appropriate
government official has knowledge, but that
the relator may take advantage of the 10-year
statute of repose in all cases. In the instant
action, however, the court concluded that it
would be “highly unusual” to allow Bidani,
who had the requisite knowledge more than
three years prior to filing suit, to benefit from a
tolling provision intended to be used only in
the absence of knowledge.

The court next focused on two lines of cases in
which the 10-year repose period does not apply
to relators, and chose to follow the latter. In
the first, represented by U.S. ex rel. El Amin v.
George Washington Univ., 26 F.Supp.2d 162
( D. D. C . 1 9 9 8 ) , the co u rt held that if t h e
Government does not join the suit, the relator
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is always subject to the six-year limitations
provision. Only if the Government intervenes
does the three-year provision apply. The court
declined to follow this reasoning because it
found it to be “a purely legal ruling regarding
the applicability of [the statute of limitations]
and does not depend on the facts alleged.”

Where Government Declines to
Intervene, Limitations Period Measured
By Relator’s Knowledge

The co u rt chose inste ad to fo ll ow the dec i s i on
re ach ed in U. S . ex rel . Hyatt v. Nort h rop Corp.,
91 F.3d 1211 (9th Ci r. 1 9 9 6 ) , 7 TAF QR 10 (Oct .
1 9 9 6 ) , wh i ch held that wh en the acti on is
bro u ght by a rel a tor wi t h o ut govern m ent inter-
ven ti on , the three ye a rs is measu red by the rel a-
tor ’s knowl ed ge because he is the party bri n gi n g
the acti on in the Govern m en t’s name. Here ,
because the Govern m ent decl i n ed to interven e
in Bi d a n i ’s suit and because Bidani had the req-
u i s i te knowl ed ge more than three ye a rs pri or to
filing his com p l a i n t , the co u rt all owed Bidani to
p u rsue on ly those claims wh i ch fell within the
s i x - year limitati ons provi s i on .

Although applied to the facts of the instant
case Hyatt would have reached the same con-
clu s i on as El Am i n — that pursuant to 
§ 3731(b)(1) Bidani can only bring claims
against the defendants for fraudulent behavior
conducted within six years prior to the filing of
his lawsuit — the court chose to take the analy-
sis one step further to determine whether gen-
erally § 3731(b)(2) applies to qui tam relators.
The court reasoned that interpretation of a
statute should include its entire context, not
merely a superficial examination of the plain
language. Noting several places in the FCA
where the term “government” includes the qui
tam p l a i n ti f f , the co u rt con clu ded that
Congress also intended the relator to be subject
to the three-year limitation in § 3731(b)(2).

In holding that Bidani could not benefit from

the 10-year provision, the court noted that
Congress intended relators to act promptly in
order to avoid vexatious and harassing qui tam
suits. The court stated,“[I]t is highly doubtful
that Congress intended that a relator could
take advantage of the 10-year repose period
regardless of when [he] first learned the perti-
nent facts.” Because Bidani had knowledge of
the violations at issue more than three years
before filing his lawsuit, the court determined
that allowing him to take advantage of the 10-
year statute of repose would run afoul of
Congressional intent.

Retroactivity

U.S. ex rel. Newsham et al. v. Lockheed
Missiles and Space Company, Inc.,
Opinion, Nos. 97-16704, 98-15111 (9th
Cir. March 24, 1999)

Finding that a district court had failed to
properly apply the 1986 version of the FCA to
the relators’ post-1986 qui tam claims, the 9th
Circuit reversed a lower court’s dismissal of
those claims. The court then held that it had
subject matter jurisdiction over the post-1986
claims.

In the 1980’s, relators Margaret A. Newsham
and Ma rtin Overbeek Bl oem worked in
Lockheed Missiles and Space Company, Inc.’s
(LMSC) Su n ny va l e , Ca l i fornia plant. In
January 1988, the relators filed a qui tam suit
alleging that LMSC submitted millions of dol-
lars of false claims for excessive nonproductive
labor costs on government projects, including
claims for employees’ personal and unrelated
business activities and time attributed to “ice-
box” employees, so called because they were
awaiting authorization by the Government for
access to work on high security government
contracts. In February 1989, the Government
declined to intervene in the qui tam case.
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The relators appealed two district court rulings
in their case: (1)  dismissal for lack of subject
matter jurisdiction under the pre-1986 False
Claims Act; and, (2) refusal to award attorneys’
fees under California’s Anti-SLAPP statute for
the dismissal of LMSC’s counterclaims.

1986 FCA Does Not Apply to Pre-1986
Conduct

The 9th Ci rcuit first ru l ed that by failing to dis-
tinguish bet ween pre-1986 claims and po s t -
1986 cl a i m s , the distri ct co u rt had erron eo u s ly
d i s m i s s ed the en ti re acti on . The appell a te co u rt
d ivi ded the rel a tors’ claims into two gro u p s : ( 1 )
the ori ginal claims ch a r ging LMSC with bi ll i n g
the Govern m ent for exce s s ive non produ ctive
work time before October 1986 (pre - 1 9 8 6
cl a i m s ) ; a n d , (2) claims that exce s s ive ch a r ge s
con ti nu ed after 1986 and that LMSC made false
s t a tem ents and misrepre s en t a ti ons to the
Defense Con tract Audit Agency (DCAA) du r-
ing audits initi a ted in 1984 based on the rel a-
tors’ i n form a ti on (post-1986 cl a i m s ) .

The 9th Circuit began by determining which
jurisdictional bar to apply to the pre-1986
claims. In Hughes Aircraft Co. v. U.S. ex rel.
Schumer, 520 U.S. 939 (1997), 10 TAF QR 1
(July 1997), the Supreme Court ruled on the
issue of retroactivity that the 1982 version of
the FCA should be applied to pre-1986 con-
duct. Recently, in U.S. ex rel. Lujan v. Hughes
Aircraft Co., 162 F.3d 1027 (9th Cir.1998), the
9th Circuit decided the issue left unresolved by
the Supreme Court in Schumer — that the rel-
evant conduct for purposes of the retroactivity
analysis is the submission of the false claim,
and not the public disclosure of that fact.
Here, then, the court applied the 1982 version
of the FCA to LMSC’s pre-1986 conduct.

The appell a te co u rt affirm ed the distri ct co u rt’s
dismissal of the rel a tors’ pre-1986 claims based
on its app l i c a ti on of § 3730(b)(4) of the 1982
F C A . At that ti m e , § 3730(b)(4) requ i red dis-

missal of the qui tam acti on if it was “b a s ed on
evi den ce or inform a ti on the Govern m ent had
wh en the acti on was bro u gh t .” Here , the rel a-
tors had con t acted govern m ent officials and
reported their ob s erva ti ons in 1984, four ye a rs
before they filed their qui tam acti on . Al t h o u gh
the Govern m ent decl i n ed to pro s ec ute the rel a-
tors’ cl a i m s , the DCAA found their inform a ti on
to be su f f i c i ent to start an inve s ti ga ti on and
con du ct audits targeted to re s pond to the rel a-
tors’ a ll ega ti on s . Th erefore , according to the
co u rt , the Govern m ent cl e a rly was in po s s e s-
s i on of the inform a ti on wh en the qui tam
acti on was bro u gh t .

No Public Disclosure of Relators’ Post-
1986 Claims

The distri ct co u rt had ref u s ed to all ow the rel a-
tors to file a propo s ed amen ded com p l a i n t
wh i ch con t a i n ed their two post-1986 all ega-
ti on s . The appell a te co u rt overru l ed that dec i-
s i on , holding that the post-1986 amen ded com-
plaint could be con s i dered based on a con ti nu-
a ti on of the ju ri s d i cti on ori gi n a lly exerc i s ed by
the distri ct co u rt . However, p u rsuant to the
defen d a n t’s moti on to dismiss the amen ded
complaint for lack of su bj ect matter ju ri s d i c-
ti on , the co u rt perform ed a public discl o su re
bar analysis on it pursuant to § 3730(e)(4) of
the 1986 FCA.

With very little analysis, the court ruled that
there was never any public disclosure of the
post-1986 claims. The court adopted the rela-
tors’ argument that these allegations were first
publicly disclosed in their proposed amended
complaint. In addition, despite not having to
reach this part of the analysis, the court held
that the relators were original sources of the
post-1986 allegations. Thus, the court ruled
that the relators could pursue their post-1986
qui tam claims.

The appellate court further remanded the case
to the distri ct co u rt for app l i c a ti on of
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California’s Anti-SLAPP statute to the relators’
motions to strike LMSC’s counterclaims and
their motion for fees and costs on those claims.

Section 3729(a)(7) Reverse False
Claims

U.S. v. Pemco Aeroplex, Inc., 166 F.3d
1311 (11th Cir. Feb. 8, 1999)

In a case of first impre s s i on in the 11th Ci rc u i t ,
the co u rt uph eld a distri ct co u rt’s dismissal of
a § 3729(a)(7)  “reverse false cl a i m s” acti on
because the defendant did not have a spec i f i c
obl i ga ti on or pre s ent duty to pay the
G overn m en t . The co u rt held that a mere
po ten tial liabi l i ty to the Govern m ent is insu f f i-
c i ent to cre a te reverse false claims liabi l i ty
u n der the Act . In dissen t , one ju d ge con clu ded
that the govern m ent con tract in qu e s ti on was
su f f i c i ent to give rise to a specific obl i ga ti on .

The United States filed a False Claims Act suit
against Pemco Aeroplex, Inc., an aircraft main-
ten a n ce con tractor, a ll eging a § 3729(a)(7)
“reverse false claim.” In a case of first impres-
sion in the 11th Circuit, the appellate court
upheld the district court’s dismissal of the
action for failure to state a claim.

Pem co had in its po s s e s s i on va rious parts bel on g-
ing to the Govern m en t , i n cluding five airp l a n e
wi n gs worth over $2 mill i on . Pem co did not
n eed the wi n gs to com p l ete an Air Force con tract
and su bm i t ted a special form advising the gov-
ern m ent of this fact pursuant to federal reg u l a-
ti on s ,u pon recei pt of wh i ch the Govern m ent had
s everal opti ons rega rding the use or disposal of
the property. Pem co all egedly used the inven tory
nu m bers of o l der and less va lu a ble wi n gs on the
form , and made an of fer to buy the wi n gs from
the Govern m ent as scrap for $1,875. Af ter pur-
chasing the wi n gs for this amount, Pem co re s o l d
t wo of the wi n gs for abo ut $1.5 mill i on .

Specific Obligation Required for Reverse
False Claims Action

The Govern m ent con ten ded the lower co u rt
h ad erred in dismissing the reverse false cl a i m s
case because Pem co knowi n gly misiden ti f i ed
the wi n gs on the inven tory sch edule and caused
the Govern m ent to sell the wi n gs at a pri ce far
bel ow true va lu e . In rej ecting this argumen t ,t h e
a ppell a te co u rt rel i ed on U. S . v. Q In tern a ti on a l
Co u ri er, In c . et al., 131 F.3d 770 (8th Ci r. 1 9 9 7 ) ,
12 TAF QR 8 (Ja n . 1 9 9 8 ) , wh i ch held that the
G overn m ent must show it was owed “a spec i f i c ,
l egal obl i ga ti on at the time that the all eged false
record or statem ent was made , u s ed , or caused
to be made or used ,” in order to recover under
the reverse false claims provi s i on . Holding a
m ere po ten tial liabi l i ty to be insu f f i c i en t , the Q
In tern a ti onal Co u ri er co u rt stated , “[A] defen-
dant must have had a pre s ent duty to pay mon ey
or property that was cre a ted by a statute , reg u l a-
ti on , con tract , ju d gm en t , or ack n owl ed gm ent of
i n debted n e s s .” The 11th Ci rcuit adopted this
s pecific obl i ga ti on requ i rem en t .

The circuit court also examined the specific
obligation requirement in terms of the legisla-
tive history of the FCA. Noting that the leg-
islative history twice refers to “money owed”
under the false claims provision as the type of
duty that the reverse claims provision address-
es, the court concluded a reverse false claim
must be premised upon a specific, legal obliga-
tion at the time a defendant used or caused to
be used an alleged false claim.

Regulatorily Mandated Procedure
Merely Gives Rise to Potential Obligation

The court concluded that Pemco’s filing of the
inventory schedule did not create a specific,
l egal obl i ga ti on or a pre s ent duty to pay
money. According to the court, the submission
of the inventory schedule merely initiated a
federally regulated plant clearance procedure,
during which the appropriate government offi-
cial follows certain procedures before allowing
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the sale or other disposition of government
property. Even if Pemco submitted the inven-
tory schedule knowing it contained false infor-
mation and an offer well below market value,
the court reasoned that the offer was at best a
po ten tial liabi l i ty because the Govern m en t
could not accept it until it followed the proper
procedures. Therefore, the court held that
Pemco’s inventory schedule alone was insuffi-
cient to give rise to a reverse false claims action.

Q International Courier Distinguished

In dissen t , one ju d ge determ i n ed that Pem co did
h ave su ch a spec i f i c , l egal obl i ga ti on based on its
con tract with the Air Force . The dissen ting ju d ge
m a i n t a i n ed that under the terms of the con trac-
tual agreem ent with the Govern m en t , Pem co was
obl i ga ted ei t h er to “retu rn”or “p u rch a s e”the gov-
ern m ent property. The ju d ge re a s on ed that these
terms corre s pon ded with the language used in 
§ 3729(a)(7) reverse false claims provi s i on of t h e
F C A , wh i ch applies to “an obl i ga ti on to pay
( ‘p u rch a s e’) or transmit (‘retu rn’) mon ey or
property to the Govern m en t .” He con clu ded this
obl i ga ti on to retu rn or purchase the wi n gs was
on going du ring the life of the con tract , t h erefore
giving rise to a spec i f i c ,l egal obl i ga ti on on wh i ch
a reverse false claims acti on could be based . Th e
d i s s ent disti n g u i s h ed the Un i ted State s’ c a s e
a gainst Pem co from the 8th Ci rc u i t’s holding in
Q In tern a ti onal Co u ri er, because Pem co invo lved
a govern m ent con tract and therefore had wri t ten
con tractual obl i ga ti on s , wh ereas the co u ri er in
the 8th Ci rcuit case did not.

Sec ti on 3730(h) Ret a l i a ti on Cl a i m s

U.S. ex rel. Eberhardt v. Integrated
Design and Construction, Inc. et al., 167
F.3d 861 (4th Cir. Feb. 10, 1999)

An employee engages in protected activity for
purposes of § 3730(h) if his actions make it

clear that litigation is a “distinct possibility,”
ruled the 4th Circuit. However, where the
employer has requested the employee to
investigate allegations of fraud, the employee
must take additional action to put the
employer on notice that a qui tam suit is a
reasonable possibility.

In tegra ted De s i gn and Con s tru cti on , In c . ( I DC )
was an arch i tectu ra l , en gi n eeri n g, and con s tru c-
ti on firm wh i ch managed the de s i gn and con-
s tru cti on of embassy fac i l i ties for the State
Dep a rtm en t . In 1996 Ronald G. E berh a rd t , for-
m er Sen i or Vi ce Pre s i dent of I DC , bro u ght a q u i
tam suit all eging that IDC and its majori ty
own er, Al bert Mc Co u brey, h ad invoi ced the State
Dep a rtm ent for incom p l ete work in order to
a ll evi a te its cash flow probl em s . E berh a rdt also
a ll eged that IDC ret a l i a ted against him for act s
he took in furt h era n ce of the qui tam acti on .

The Govern m ent interven ed in the acti on in
O ctober 1996 and the false claims case was set-
t l ed in Ja nu a ry 1997. E berh a rd t’s ret a l i a ti on
claim proceeded to tri a l , wh ere a ju ry retu rn ed a
verd i ct in his favor of $417,700.99 and the dis-
tri ct co u rt en tered a ju d gm ent on the verd i ct . In
Ju ly 1997, I DC filed a moti on for ju d gm ent as a
m a t ter of l aw under Fed . R . Civ. P. 5 0 , or, in the
a l tern a tive , a moti on for new trial under Rule 59.
In Septem ber 1997, I DC and Mc Co u brey filed
Rule 60(b) moti ons for rel i ef f rom the ju d gm en t .
In October 1997, the distri ct co u rt den i ed IDC ’s
m o ti ons but dismissed Mc Co u brey from the
acti on pursuant to his Rule 60(b) moti on . I DC
and Eberh a rdt appe a l ed .

Employer On Notice if Litigation is
“Distinct Possibility”

I DC cl a i m ed that denying its moti on for ju d g-
m ent as a matter of l aw was error because the
rel a tor had failed to make out a prima facie case
for ret a l i a ti on under § 3730(h). S pec i f i c a lly,
I DC noted that it had , as Eberh a rd t’s em p l oyer,
requ e s ted Eberh a rdt to make an internal inve s-
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ti ga ti on on his com p l a i n t s . For this re a s on ,
according to IDC , E berh a rd t’s inve s ti ga ti on
could not con s ti tute “pro tected activi ty.”

The 4th Ci rcuit disagreed , finding that
E berh a rd t’s internal inve s ti ga ti on did rise to the
l evel of pro tected activi ty. The co u rt loo ked to
cases from the 7th, 9 t h , 1 1 t h , and D. C . Ci rc u i t s
wh i ch have held that an em p l oyee need not have
f i l ed a qui tam su i t , or even have known abo ut
the pro tecti ons of § 3730(h), in order to en ga ge
in pro tected activi ty. These co u rts requ i red on ly
that liti ga ti on be a “d i s ti n ct po s s i bi l i ty.”

The co u rt also hel d , h owever, that an em p l oyee
a s ked by his em p l oyer to do an internal inve s ti-
ga ti on of f raud against the Govern m ent cannot
bring a § 3730(h) acti on for ret a l i a ti on unless
the em p l oyee puts the em p l oyer on noti ce that
a qui tam suit under secti on § 3730(h) is a re a-
s on a ble po s s i bi l i ty. The 4th Ci rcuit fo ll owed
those co u rts wh i ch have held that an em p l oyee
must make it clear that the em p l oyee’s acti on s
go beyond the assign ed task in order to over-
come the pre su m pti on that the em p l oyee is act-
ing solely within his em p l oym ent obl i ga ti on s .

The co u rt held that su ch noti ce can be accom-
p l i s h ed not on ly by ex pre s s ly stating an inten ti on
to bring a qui tam su i t , but also “by any acti on
wh i ch a factf i n der re a s on a bly could con clu de
would put the em p l oyer on noti ce that liti ga ti on
is a re a s on a ble po s s i bi l i ty.” As examples of su ch
actions, the court listed “characterizing the
em p l oyer ’s con du ct as ill egal or fra u du l ent or rec-
om m ending that legal co u n s el become invo lved .”

Investigation Must Concern False or
Fraudulent Claims

The court further stated that it would not suf-
fice to simply report the concern of a mis-
charging to the Government to one’s supervi-
sor. It would also not be enough to investigate
nothing more than the employer’s noncompli-
ance with federal or state regulations. The

court stated, “The investigation must concern
‘false or fraudulent’ claims or it does not fall
under the False Claims Act. But once an inves-
tigation involves such claims and the employee
expresses concern to his employer that there
actually is a likelihood of fraud or illegality,
then the notice requirement is met.”

Section 3730(h) Mandates Award of
Prejudgment Interest

F i n a lly, the appell a te co u rt ru l ed that the distri ct
co u rt ju d ge had not erred in adding an aw a rd of
preju d gm ent interest to the ju ry ’s verd i ct ,
because § 3730(h) mandates su ch an aw a rd .

U.S. ex rel. Chandler v. The Hektoen
Institute for Medical Research et al.,
1999 WL 90631 (N.D.Ill. Feb. 9, 1999)

See “Constitutionality” above at page 3.
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U.S. ex rel. Farrell v. SKF, USA, Inc. (WD NY
No. 97-CV-7157)

In January 1999, a New York district court
affirmed on review a magistrate judge’s ruling
that the United States is no longer a litigating
party subject to the discovery rules when it
declines to intervene in a qui tam suit, despite
being the real party in interest. The court also
u ph eld a pro tective order releasing the
Government from participation in party dis-
covery even though defendant SKF argued that
obtaining the documents it needed to mount a
defense from the Government as a non-party
would be overly burdensome. In reaching its
decision, the court reasoned that ruling the
U. S . rem a i n ed su bj ect to party discovery
“would effectively remove from the [FCA] the
government’s ability to choose not to inter-
vene.” Rejecting the defendant’s assertion that
a relator acts as a government attorney and
should therefore control discovery requests,
the court cited cases holding that qui tam rela-
tors are not officers within the meaning of the
Appointments Clause of the U.S. Constitution,
and concluded that such a position would
result in private attorney generals with no
obligation to protect the overall interests of the
U.S. Relator Charles Farrell’s suit alleges that
his former employer SKF, USA, Inc.d/b/a MRC
Be a ri n gs sold bel ow - s pec i f i c a ti on aero s p ace
bearings to the Department of Defense.

U.S. ex rel. Alderson v. Columbia/HCA
Healthcare Corp. (MD FL No. 97-2035-
CIV-T-23E)

U.S. ex rel. Alderson v. Quorum Health Group
Inc. (MD FL No. 99-413-CIV-T24B)

U.S. ex rel. Schilling v. Columbia/HCA
Healthcare Corp. (MD FL No. 96-1264-CIV-
T-23B)

In February 1999, the Judicial Panel on Multi-
District Litigation in Washington, D.C. denied
DOJ’s request to consolidate six unsealed qui
tam lawsuits and several other sealed actions
pending against Columbia/HCA, the nation’s
largest health care provider. DOJ asked the
panel to consolidate the lawsuits in the U.S.
District Court for the District of Columbia.
Reportedly, the judicial panel contended that it
was not authorized to permit the ex parte pro-
ceed i n gs that would have been nece s s a ry
because of those suits still under seal. The
panel further contended that proper service
under the panel’s rules was impossible with a
mix of sealed and unsealed cases.

Co lu m bia/HCA and Quorum He a l t h
Group/Quorum Health Resources (Quorum),
the nation’s largest manager of nonprofit hos-
pitals, have been the targets of a widespread
c riminal and civil inve s ti ga ti on of a ll eged
Medicare fraud since 1993. That year James F.
Alderson, a former chief financial officer at a
Quorum-managed hospital, filed a qui tam
acti on all eging that Co lu m bia/HCA and
Quorum made false statements on Medicare
cost reports and def ra u ded other federa lly
funded health insurance programs. Alderson’s
suit was unsealed in October 1998 on the same
day that DOJ intervened. In December 1998,
DOJ intervened in a qui tam action filed by
John W. Schilling, a former reimbursement
manager for Columbia/HCA, which alleged
that over 100 Columbia/HCA hospitals com-
mitted Medicare cost report fraud.
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The Govern m ent recen t ly agreed to sever
Quorum from the Alderson litigation with
Columbia/HCA. However, prior to severing
the case, the Government filed an amended
complaint against Quorum realleging the com-
prehensive cost report fraud, and raising the
damages claimed from $50 million or more to
$70 million or more, although the total dam-
ages could be larger.

Also in Febru a ry, the Govern m ent filed a
motion to stay the civil suit against Columbia/
HCA pending resolution of the criminal pro-
ceedings started in 1996. In June 1997, four
Co lu m bia officials were indicted in Un i ted
States v. Jarrell (MD FL No. 97-52-CR-FTM-
24(D)), although to date no criminal charges
have been brought against the company itself.
DOJ is requesting the stay to preserve the
integrity of the ongoing criminal investigation.
Repre s en ting the Govern m ent is Ma ri e
O’Connell of DOJ Civil Division. Representing
rel a tors Al ders on and Sch i lling is Steph en
Meagher of Phillips & Cohen (San Francisco,
CA). Schilling is also being represented by W.
Christian Hoyer of James Hoyer Newcomer
Foricz & Smiljanich (Tampa, FL).
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LIABILITY AND MEASURE OF DAMAGES ISSUES UNDER

§ 3730(h) OF THE FALSE CLAIMS ACT

By William J. Holloway

Hinshaw & Culbertson
Chicago, Illinois

I N T RO D U C T I O N

Section 3730(h) of the False Claims Act provides relators and potential relators with
remedies if they become the victims of retaliation at the hands of their employers. If a
§ 3730(h) case is to be successfully defended, the defendant must show the plaintiff is
not in the protected class described by the statute. If the plaintiff can prevail on that
issue, jury sympathy, shifting burdens of proof and liberal measures of damages create
a slippery slope for the defendant.

I . P ROTECTED ACTIVITY AND NOT I C E

Liability. As the language of § 3730(h) suggests, to make out a claim of retaliation, an
employee must demonstrate that (1) she engaged in protected activity, that is, “acts
done . . . in furtherance of an action under this section” and (2) she was discriminated
against “because of ” this activity. To establish the second element, the employee must
make two additional showings. The employee must show that (a) “the employer had
knowledge that the employee was engaged in protected activity” and (b) that “the retal-
iation was motivated, at least in part, by the employee’s engaging in [that] protected
activity.” Yesudian v. Howard Univ., 153 F.3d 731,736 (D.C.Cir. 1998).

Persons sued under § 3730(h) are not limited to employers. In U.S. ex rel. Kent v.
Aiello, 836 F.Supp. 720, 722 (E.D.Cal. 1993), the plaintiff alleged that her former
em p l oyer influ en ced her su b s equ ent em p l oyer to disch a r ge her, in vi o l a ti on of
§ 3730(h). In Kent, the question presented on a Rule 12(b)(6) motion was whether an
action lies against those who at the time of the conduct complained of caused the plain-
tiff ’s discharge but were not then the plaintiff ’s employer. Id. at 723. The court, rea-
soning that the statute says nothing about the class of defendants, denied the motion to
dismiss. Id. at 724. Moreover, the fact that the statute  provides for “reinstatement” as
one form of relief did not persuade the court that the legislative intent was only to per-
mit suits against immediate past employers. Id. at 724-725. The court also held that if
a § 3730(h) plaintiff seeks only monetary relief, it could be ordered against any defen-
dant contributing to an injury cognizable under the statute, and under such circum-
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stances plaintiff ’s immediate employer would not be an indispensable party. Id. at 725.

What is pro tec ted activi ty ? The statute gives examples of pro tected activi ty, i n clu d i n g
i nve s ti ga ti on , i n i ti a ti on of a suit and te s ti m ony to ex pose con du ct that vi o l a tes the Fa l s e
Claims Act . But these examples are not exclu s ive and the legi s l a tive history indicates that
“ [ p ] ro tected activi ty should . . . be interpreted broadly.” S . RE P. NO. 9 9 - 3 4 5 , at 35 (1986).

Pro tec ted activi ty does not requ i re proof of false cl a i m s . “ [ P ] ro tected activi ty ” requ i re s
on ly that the plainti f f has en ga ged in “acts don e . . . in furt h era n ce of an acti on under this
s ecti on [§ 3730].” Ye su d i a n at 741. “An acti on under this secti on” is one by the govern-
m ent or a priva te indivi dual em powered to bring an acti on on beh a l f of the govern m en t
for fra u du l ent overch a r ging under a govern m ent con tract , f ra u du l en t ly su pp lying su b-
s t a n d a rd produ cts or servi ce s , false nego ti a ti on , i n cluding bid ri gging and defective pri c-
i n g, and false certi f i c a ti on . U. S . ex rel . Hopper v. An to n, 91 F.3d 1261, 1266 (9th Ci r. 1 9 9 6 ) .

How much does a plaintiff need to know about the fraudulent claim? Yesudian held
that since § 3730(h) expressly includes “investigations for . . . an action filed or to be
filed,” this manifests Congress’ intent to protect employees while they are collecting
information about a possible fraud, before they have put all the pieces of the puzzle
together. Yesudian at 739-740. Other courts agree. See Childree v. UAP/G.A. AG Chem.,
Inc., 92 F.3d 1140, 1146 (11th Cir. 1996) (requiring only a “distinct possibility” of suit);
Hopper at 1269 (holding that “plaintiff must be investigating matters which are calcu-
lated, or reasonably could lead, to a viable FCA action”); Neal v. Honeywell, Inc., 33 F.3d.
860, 864 (7th Cir. 1994) (holding that § 3730(h) covers situations where the litigation
was a “distinct possibility” or “could be filed legitimately”).

Even a tip can be protected activity. In Robinson v. Jewish Center Towers, Inc. 993
F.Supp. 1475 (M.D.Fla. 1998), Robinson, a bookkeeper, was responsible for recording
entries and disbursements and preparation of monthly compliance reports to the
United States Department of Housing and Urban Development (HUD). Robinson’s
employer was subsidized by HUD. In November 1996, an independent auditor
approved by HUD began to review the employer’s year-end financial information as a
step in preparing an audit for HUD. Robinson, suspecting that money was being fun-
neled to family members of her supervisor by the use of falsified time cards, tipped off
the auditor to review those very documents. The auditor ultimately concluded the time
cards were fraudulent and reported that to HUD and to the employer’s Board of
Trustees. Robinson was fired and later brought an action against her former employer
under § 3730(h). The Robinson court concluded that at the time Robinson rendered her
assistance to the auditor, a FCA suit was a “distinct possibility.” Id. at 1478. Thus,
Robinson was in the protected class under § 3730(h). Id. at 1477-78.

Can a jury determine whether plaintiff engaged in protected activity? The forego-
ing measures of protected activity from Yesudian, Childree, Hopper and Neal are easy
enough for a district judge to apply upon a Rule 12(b)(6) motion to dismiss or when
deciding a Rule 56 motion for summary judgment. The court makes the decision with
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the benefit of legal research, familiarity with the FCA and,in addition, in close cases the
judge may indulge presumptions in favor of the party opposing the motion. However,
if the issue of whether the plaintiff is in the protected class finds its way to a jury, the
aforementioned measures are substantially more problematic in application if language
is lifted directly out of these court opinions and incorporated into jury instructions. Is
it reasonable, for example, to ask a lay jury to decide whether the evidence presents a
“distinct possibility” of a False Claims Act suit by the government or relator?i Instead,
it may be more reasonable for the trial judge to enter partial judgment on the statuto-
ry coverage issues and leave the jury with issues framed in language it can understand.ii

What is not pro tec ted activi ty. If the plainti f f ’s inve s ti ga ti on con cerns nothing more than
the em p l oyer ’s non - com p l i a n ce with federal or state reg u l a ti on s , that is not pro tected activ-
i ty. Za h od n i ck v. IBM Co rp. , 135 F.3d 911, 914 (4th Ci r. 1 9 9 7 ) ; Hopper at 1269; U. S . ex rel .
Ra m seyer v. Cen tu ry He a l t h c a re Co rp. , 90 F.3d 1514, 1522-23 (10th Ci r. 1 9 9 6 ) . In ad d i ti on ,
a complaint abo ut the waste of govern m ent funds is not pro tected activi ty. Moo r-
Ja n kowski v. B d . of Tru s tees of New Yo rk Un iv. , No. 96 Civ. 5997 (J F K ) , 1998 U. S . Di s t .
LEXIS 12305 (S.D. N . Y. Au g. 1 0 ,1 9 9 8 ) . Fu rt h erm ore , in Lu ckey v. Ba xter He a l t h C a re Co rp.,
2 F. Su pp. 2d 1034, 1053 (N.D. Ill . 1 9 9 8 ) , the co u rt ru l ed that the plainti f f ’s ef fort to sec u re
m et h ods to guara n tee that plasma samples were not con t a m i n a ted or improperly diluted
was not pro tected activi ty. The co u rt re a s on ed that the plainti f f em p l oyee ,u n l i ke the plain-
ti f f in Ne a l, was not inve s ti ga ting Ba x ter ’s all eged falsificati on of test re su l t s . Id . at 1053.

Does a plainti f f h ave to know that her inve s ti ga ti on or report could lead to a Fa l s e
Claims Act su i t ? Kn owl ed ge of the False Claims Act at any time is not nece s s a ry. C h i l d re e
at 1143, 1145-46 (noting that the em p l oyee never con s i dered bri n ging a False Claims Act
case and had not heard of the Act at the time of d i s ch a r ge ) ; Hopper at 1269 (pro tected
activi ty does not requ i re “s pecific aw a reness of the FCA” ) ; Ne a l, 33 F.3d at 864 (noting that
p l a i n ti f f was not inform ed that she could file a qui tam acti on ) . Were the law otherwi s e ,
on ly law yers would be pro tected by the statute as on ly they would know from the out s et
that what they were inve s ti ga ting could lead to a FCA pro s ec uti on . Ye su d i a n at 741.

However, there are cases holding to the contrary. In Hopkins v. Actions Inc. of Brazoria
County, the court found that an intra-corporate complaint about fraud against the
government is protected activity “so long as the employee intends to file [a qui tam]
action and informs management clearly of that intention in accordance with Robertson
v. Bell Helicopter Textron, Inc., 32 F.3d 948 (5th Cir. 1994).” 985 F.Supp. 706, 709
(S.D.Tex. 1997). Robertson concluded that the plaintiff ’s complaints to his employer
about allegedly fraudulent activity did not constitute a protected activity because “he
never used the terms ‘illegal,’ ‘unlawful,’ or ‘qui tam action’.” Robertson at 951.

Is it pro tec ted activi ty if the activi ty falls within the plainti f f ’s job de s c ri pti on ? Th e
Robert so n co u rt con clu ded that the plainti f f ’s inve s ti ga tive activi ties were within the
s cope of his em p l oym ent and his em p l oyer therefore had no re a s on to know that su ch
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i nve s ti ga ti ons ex ten ded beyond the requ i rem ents of his po s i ti on and were in furt h era n ce
of a qui tam acti on . Id . at 952. Moreover, t h ere are other cases in wh i ch the plainti f f ’s
regular job duties influ en ced the co u rt’s dec i s i on as to wh et h er or not she was en ga ged
in pro tected activi ty. In Ra m seyer, for ex a m p l e , the co u rt con clu ded that plainti f f ’s ret a l-
i a ti on claim was properly dismissed because her all eged pro tected activi ties were part of
h er em p l oym ent duties and she had not otherwise indicated an intent to pursue a q u i
t a m acti on or to report all eged fraud to govern m ent of f i c i a l s . Ra m seyer at 951.

No ti ce : What must the em p l oyer know? The kind of k n owl ed ge that the defen d a n t
must have mirrors the kind of activi ty in wh i ch the plainti f f must be en ga ged . Ye su d i a n
at 742. In other word s , the em p l oyer must know that the em p l oyee is en ga ged in activi ty
that re a s on a bly could lead to a False Claims Act case. But , l i ke the em p l oyee , the em p l oy-
er need not know or be advi s ed that the all eged false claims would be vi o l a ti ons of t h e
False Claims Act . L i kewi s e , p l a i n ti f f is not requ i red to tell her em p l oyer or thre a ten the
em p l oyer that she wi ll report all ega ti ons to the govern m ent or to anyone out s i de her place
of em p l oym en t . Id . at 743, ci ti n g Mi kes v. Stra u s s, 889 F. Su pp. 7 4 6 , 753 (S.D. N . Y. 1 9 9 5 )
( “To insist upon an ex press or even an implied threat of su ch acti on would impose a
requ i rem ent wh i ch is wh o lly unre a l i s tic in an em p l oym ent con tex t .” ) . A plainti f f mu s t
s h ow that her em p l oyer was aw a re of h er pro tected activi ty. Merely gru m bling to the
em p l oyer abo ut job dissati s f acti on or reg u l a tory vi o l a ti ons does not satisfy the requ i re-
m ent – just as it does not con s ti tute pro tected activi ty in the first place . Ye su d i a n at 743.

In Robi n so n , n o ti ce came on ly indirect ly from the em p l oyee . Robi n so n at 1478.
Robi n s on’s tip to the indepen dent auditor to examine family mem ber time cards was don e
priva tely. Id . Nevert h el e s s , the distri ct co u rt bel i eved the em p l oyer was “on noti ce of a dis-
ti n ct po s s i bi l i ty that Robi n s on was assisting the govern m ent in a po s s i ble False Claims Act
acti on .” Id . The evi den ce was that Robi n s on ref u s ed to issue a ch eck to the ad m i n i s tra tor ’s
s on because she bel i eved it was a step in def rauding the govern m en t . Id . Al s o, the auditor
d i s c u s s ed the impropri eties with the pre s i dent of the em p l oyer. The pre s i den t , in tu rn ,
i n s tru cted the ad m i n i s tra tor to put a free ze on all payro ll ad ju s tm ent ch eck s . Id . Th e
ad m i n i s tra tor was evi den t ly aw a re that Robi n s on was re s pon s i ble for the order because he
t h en told the auditor that Robi n s on’s job was in jeop a rdy. Id . The auditor also told the
ad m i n i s tra tor that Robi n s on inten ded to talk to an attorn ey. Ul ti m a tely, the co u rt fo u n d
that the em p l oyer was put on noti ce that Robi n s on was assisting in an inve s ti ga ti on , or that
t h ere was a disti n ct po s s i bi l i ty that ei t h er Robi n s on or HUD could file a FCA acti on . Id .

In su f f i c i ent noti ce . Examples of cases wh ere em p l oyees arguably en ga ged in pro tected
activi ty but did not prove their em p l oyers were aw a re of it inclu de Hopper, Robert so n , a n d
Ra m seyer. In Hopper, the plainti f f , a special edu c a ti on te ach er, com p l a i n ed to the sch oo l
d i s tri ct that it was not in com p l i a n ce with state and federal laws governing special edu c a-
ti on but made no all ega ti ons of f ra u d . Hopper at 1263, 1 2 6 9 - 7 0 . The co u rt stated ,“ Un l e s s
the em p l oyer is aw a re that the em p l oyee is inve s ti ga ting fra u d , the em p l oyer could not
possess the ret a l i a tory intent nece s s a ry to establish a vi o l a ti on of § 3730(h).” Id . at 1269.
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In Robertson, the plaintiff, a contract administrator employed by Bell, became con-
cerned about a “lack of verification” for maintenance and repair charges Bell was mak-
ing on a government contract. Robertson at 949. He reported his concerns to his supe-
riors and requested additional information but he never told his superiors he was con-
cerned about possible fraud. Id. at 949-50. This, along with the fact that the concerns
Robertson raised were part of his job, led the court to find that his employer was not
aware that his investigations were in furtherance of a qui tam action. Id. at 952.

Si m i l a rly, the plainti f f in Ra m seyer com p l a i n ed of “n on - com p l i a n ce” and “s h ortcom i n gs”
wi t h o ut men ti oning fra u d . Id . at 1523. An d ,l i ke the plainti f f in Robert so n, the “m on i tori n g
and reporting [of] activi ties de s c ri bed in her [Ra m s eyer ’s] complaint were ex act ly those
activi ties plainti f f was requ i red to undert a ke in fulfill m ent of h er job duti e s .” Id . at 1523.

One co u rt , h owever, ob s erved that inve s ti ga ti on and reporting are pro tected activi ti e s
su bj ect to § 3730(h) pro tecti on wh et h er or not they are within the ord i n a ry scope of t h e
em p l oyee’s duti e s . Wilkins ex rel . U. S . v. St a te of Oh i o, 885 F. Su pp. 1 0 5 5 , 1066 (S.D. O h i o
1 9 9 5 ) . An em p l oyee can be acting on her own beh a l f in inve s ti ga ting matters in fur-
t h era n ce of a qui tam acti on even though she would also at the same time be con du cti n g
the same inve s ti ga ti ons on beh a l f of the em p l oyer. Id . The co u rt cited § 3730(h), n o t-
ing that it applies to em p l oyees who en ga ge in lawful acts “on beh a l f of the em p l oyee or
o t h ers .” Id . At most, the co u rt con clu ded , p l a i n ti f f ’s job might give rise to an issue of
f act of wh et h er the defendant knew the plainti f f was en ga ged in pro tected activi ty. Id .

What is evi den ce that the ret a l i a ti on was motiva ted , at least in part , by the em p l oyee’s
protected activity? The courts of appeals have ruled on at least two § 3730(h) cases
that had gone to trial.iii Neither of these cases address evidentiary or burden of proof
issues under § 3730(h). However, Mikes provides some insight on what one court
believed would make out an issue of fact on the plaintiff ’s retaliation claim. The plain-
tiff in Mikes filed an affidavit in opposition to summary judgment declaring that sub-
sequent to her confrontations with the defendant, she was “increasingly alienated by the
defendants, not invited to meetings in which patients were discussed, [and] subjected
to hostile remarks and harassing behavior by Strauss privately and at meetings in which
the other defendants were present.” Mikes at 754. This was enough to defeat a summary
judgment motion claiming no retaliation. Id. Mikes also ruled that once the plaintiff
makes an issue of fact of the discriminatory reason for the discharge, the burden of
proof shifts to the defendant to prove affirmatively by a preponderance of the evidence
that the same decision would have been made even if the plaintiff had not engaged in
the protected activity. Id. Mikes is consistent with the legislative history of the FCA.
According to the Senate report on the 1986 amendments:

[O]nce these elements [employer’s knowledge of protected activity and retali-
ation motivated at least in part by the protected activity] have been satisfied,
the burden shifts to the employer to prove affirmatively that the same decision
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would have been made even if the employee had not engaged in protected
activity. S. REP. NO. 99-345, at 35 (1986).

Of course, the foregoing discussion on burden of proof shifting applies when the
employer provides a legitimate non-discriminatory reason for whatever action it took
against the employee. However, if the employee pleads discrimination that the employ-
er denies, e.g. threats, failure to promote, or subtle forms of intimidation, the burden of
proof would appear to remain with the employee.

I I . MEASURE OF DA M AG E S , AT TO R N E YS’ FEES, AND COSTS

What is doubled?  Back pay or back pay less mitigation? Under § 3730(h), the plain-
tiff is entitled to “2 times the amount of back pay [and] interest on the back pay”as part
of her award of “relief necessary to make the employee whole.”iv The first “back pay”
issue is whether the term, as used in the statute, means the pay that a plaintiff would
have earned but for the discrimination against her or whether it means that amount of
money reduced by mitigation.v

Although mitigation is not mentioned in either the language of § 3730(h) or its legisla-
tive history, it is difficult to construct an argument that it should be ignored in view of
the statutory objective “to make the employee whole.” 31 U.S.C. § 3730(h). The issue
narrows to whether the doubling of back pay is done before deducting interim earnings
or whether it is doubled after back pay is reduced by interim earnings. Neither the leg-
islative history of § 3730(h) nor case law interpreting this section affords guidance on
this issue. However, the Supreme Court has addressed the issue under § 3729(a) of the
FCA, which awards the Government three times the amount of damages.

In Un i ted St a tes v. Bo rn s tei n, 96 S.Ct. 5 2 3 , 530 (1976), the Co u rt held that Con gre s s
i n ten ded the “do u bl e - d a m a ges [now treble damages] provi s i on to play an important ro l e
in com pen s a ting the Un i ted State s” in order to en su re that the Govern m ent would be
“m ade com p l etely wh o l e .” The miti ga ti on issue in Bo rn s tei n m ade a dra s tic differen ce in
the amount of d a m a ges aw a rded . The underlying fraud was by a su bcon tractor that
ch a r ged $45.00 each for radio tu bes that were wort h l e s s . But by the time the govern m en t
su ed the su bcon tractor, the con tractor made up the govern m en t’s damages less 15¢ per
tu be . The issue was wh et h er the su bcon tractor ’s damages were measu red by the thou-
sands of tu bes at $45.00 or at 15¢. The Co u rt ob s erved that § 3729(a) of the statute
“s peaks of do u bling d a m a ge s and not do u bling n et d a m a ge s or u n co m pen s a ted d a m a ge s .”
Id ., n . 1 0 . L i kewi s e , § 3730(h) speaks of “t wi ce the amount of b ack pay ” as the aw a rd for
d a m a ge s . Fu rt h erm ore , the balance of the Co u rt’s re a s oning also applies to § 3730(h):

First, this method of computation comports with the congressional judgment
that double damages are necessary to compensate the Government complete-
ly for the costs, delays, and inconveniences occasioned by fraudulent claims.
Second, the rule that damages should be doubled prior to any deductions fixes
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the liability of the defrauder without reference to the adventitious actions of
other persons. The position adopted by the Court of Appeals would mean that
two subcontractors who committed similar acts and caused similar damage
could be subjected to widely  disparate penalties depending upon whether and
to what extent their prime contractors had paid the Government in settlement
of the Government’s claims against them. Just as fortuitous acts of the prime
contractor should not determine the liability of the subcontractor under the
forfeiture provision of the Act, so likewise the prime contractor’s fortuitous
acts should not determine the liability of the subcontractor under the double-
damages provision. Third, the reasoning of the Court of Appeals and the
District Court would enable the subcontractor to avoid the Act’s double-dam-
ages provision by tendering the amount of the undoubled damages at any time
prior to judgment. This possibility would make the double-damages provision
meaningless. Doubling the Government’s actual damages before any deduc-
tion is  made for payments previously received from any source in mitigation
of those damages forecloses such a result.vi Id. at 530.

Sections 3729 and 3730(h) both have the purpose of making the victim whole. Section
3729’s damages provision is exactly the same as that found in § 3730(h), except that the
former provides for treble the amount of damages and the latter provides for double the
amount of back pay.vii

Interest on back pay before or after doubling? Section 3730(h) provides for “two
times the amount of back pay [and] interest on the back pay.” However, it does not pro-
vide for interest on the doubled back pay. Thus,the statutory language seems to answer
the question and it was so held.viii The legislative history of § 3730(h) provides that
“the interest payable is to be calculated before the back pay is doubled.” See H.R.REP.
NO. 99-660, at 23 (1986). See also Fortino v. Quasar Co., 950 F.2d 389, 397-98 (7th Cir.
1991) (refusing to award prejudgment interest on liquidated portion of damages award
because the liquidated portion is punitive).

Interest on back pay or net back pay? In Neal, the district court reasoned that the
interest must be on the net back pay, “otherwise [plaintiff] would receive interest on
every dime she would have made if she had stayed at Honeywell for the last ten years
despite having fared as well at the University of New Haven over the last nine years.” The
case holds that interest must be calculated on net back pay from the date that mitiga-
tion commenced.ix Neal, 995 F.Supp. at 897.

Interest: Simple or compound and at what rate? The Seventh Circuit has suggested
that the prime rate is appropriate where there is no statutory interest rate. Gorenstein
Enters., Inc. v. Quality-Care-USA, Inc., 874 F.2d 431, 436 (7th Cir. 1989). As to the issue
of simple versus compound interest rate, in employment cases prejudgment interest is
usually compounded annually. Merk v. Jewel Food Stores, 813 F.Supp. 1324, 1330 (N.D.
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Ill. 1992). In Neal, the court held that the interest must be compounded to make the
plaintiff whole — a clear purpose of the remedial section of § 3730(h).x

Should prejudgment interest be awarded on other compensatory damages? The
district court  in Neal reasoned that “where a plaintiff suffers actual out-of-pocket loss-
es such as lost pay or moving expenses, the plaintiff is deprived of the time value of the
money and the defendant is unjustly enriched by having its use over the same time peri-
od.”xi According to the court, however, damages for emotional distress have nothing to
do with economic loss or unjust deprivation of money. Thus, the same rationale for
prejudgment interest disappears. See Marshall v. Security State Bank of Hamilton, 970
F.2d 383, 385 (7th Cir. 1992).xii Further, a jury’s award of damages for mental suffering
speaks in terms of present dollars intended to compensate the plaintiff at the time of the
verdict.xiii For these reasons, the Neal court denied an interest award on damages aris-
ing out of emotional distress. Neal at 897.

It also appears that prejudgment interest runs from the time of the injury to the day of
entry of the judgment order. “By committing a tort, the wrongdoer creates an involun-
tary creditor. It may take time for the victim to obtain an enforceable judgment, but
once there is a judgment the obligation is dated as of the time of the injury.” Matter of
Oil Spill By The Amoco Cadiz, 954 F.2d 1279, 1331 (7th Cir. 1992).

Front pay. The remedy provision within § 3730(h) specifically provides that the “make
whole” relief available to whistleblowers includes  “reinstatement with the same senior-
ity status such employee would have had but for the discrimination.” When reinstate-
ment is not feasible, the plaintiff is free to seek an award of “front pay” in lieu of rein-
statement to make her whole by putting her in the identical financial position that she
would have occupied had she been reinstated to her position with defendant after trial.
Avitia v. Metropolitan Club of Chicago, Inc., 49 F.3d 1219, 1231 (7th Cir. 1995), citing
McNeil v. Economics Lab., Inc., 800 F.2d 111, 118 (7th Cir. 1986).

In Avi ti a, the Seventh Ci rcuit approved rei n s t a tem en t , a “m a ke wh o l e” rem edy under the
Fair Labor Standards Act , for a vi ctim of ret a l i a ti on . Avi ti a at 1223. Front pay in lieu of
rei n s t a tem ent wh en rei n s t a tem ent is impo s s i ble was ava i l a ble as an issue of f i rst impre s-
s i on for the Avi tia co u rt . Id . at 1231. The co u rt could not “think of a ny re a s on why it
cannot be done in a ret a l i a ti on case under that act since the vi ctim of ret a l i a ti on is
ex pre s s ly en ti t l ed to all rel i ef n ece s s a ry to make the em p l oyee wh o l e .” Id.; see Downes v.
Vol k s wa gen of Am eri c a , In c ., 41 F.3d 1132, 1141 (7th Ci r. 1994) (Age Di s c ri m i n a ti on in
E m p l oym ent Act case); Ma x f i eld v. Si n clair In t’ l, 766 F.2d 788, 796 (3rd Ci r. 1985) (same).

Are punitive damages recoverable? Section 3730(h) does not expressly provide for,
nor does it prohibit, punitive damages. Protection of whistleblowers is an integral part
of the legislative scheme to protect public funds from deceitful contractors. With
respect to the availability of punitive damages, § 3730(h) differs from other employ-

31
TAF Quarterly Review Vol. 16 • April 1999



ment discrimination statutes in that the statutory language makes no mention of the
subject. Without a punitive damage remedy, contractors may calculate little downside
risk for retaliation against whistleblowers. It has been held that the double back pay
provision of § 3730(h) is not a punitive remedy. See United States v. Stocker, 798
F.Supp. 531, 535 (E.D. Wis. 1992). Specifically:

[The] Court also notes that the provisions of the False Claims Act which are
addressed today are primarily remedial and not punitive in nature. See
Bornstein at 530-531 (“Double damages are necessary to compensate the gov-
ernment completely for the costs, delays, and inconveniences occasioned by
fraudulent claims.”).

The logic of Stocker is that the amount of double back pay bears no relation to the
appropriate amount of punishment. Stocker at 535.

“That a statute does not authorize the remedy at issue in so many words is no more sig-
nificant than the fact that it does not in terms authorize execution to the issue on a
judgment.” Franklin v. Gwinnett County Pub. Schools, 112 S.Ct. 1028, 1034 (1992), citing
Deckert v. Independence Shares Corp., 61 S.Ct. 229, 233 (1940). “We presume the avail-
ability of all appropriate remedies unless Congress has expressly indicated otherwise.”
Franklin at 1032 (emphasis added). The First Circuit applied Franklin to allow punitive
damages in Reich v. Cambridgeport Air Systems, Inc., 26 F.3d 1187 (1st Cir. 1994). The
Court was called upon to decide whether money damages, including punitive damages,
were proper remedies for a retaliatory discharge claim under OSHA.xiv The Court of
Appeals found that punitive damages were an appropriate monetary remedy. Id. at
1191. “Moreover, given the expansive language in Franklin ... it is difficult to exclude
even exemplary damages where otherwise justified in particular circumstances.” Id. But
in Reich, the court was interpreting a statute which provided for “all appropriate relief
including rehiring or reinstatement of the employee to his former position with back
pay.” 29 U.S.C. § 660(c)(2). Section 3730(h) contains a detailed list of specific reme-
dies but omits the all encompassing “all appropriate relief” language under which the
Reich court approved punitive damages.

The legislative history sheds light on this issue. First, the legislative history reveals that
the original Senate version of the FCA amendments included the clause “if appropriate
under the circumstances, the court shall award punitive damages.” S.REP. NO. 99-345,
at 353 (1986) (proposing § 3734 to the FCA). The provisions enacted into law, howev-
er, were from the House version, which did not authorize punitive damages.

Fu rt h er, § 3730 is ex ten s ive and specific in spelling out its rem ed i e s . The wh i s t l ebl ower is
en ti t l ed to bring a qui tam acti on en titling her to recover up to twen ty - f ive percent of t h e
s et t l em ent with the govern m en t . 31 U. S . C . § 3730(d)(1). A wh i s t l ebl ower is en ti t l ed to
do u bl ed back pay as well as interest on the back pay. 31 U. S . C . § 3730(h). A wh i s t l ebl ower
receives com pen s a tory damage s , m oving ex pen s e s , a t torn eys’ fees and co s t s . Id . Thu s ,
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Con gress appe a rs to iden tify the specific rem edies it has in mind in its statutory sch em e .
No t withstanding Bo rn s tei n and Sto cker, do u ble damages is arguably punitive in natu re .

The conclusion that punitive damages are not available under § 3730(h) is further sup-
ported by other provisions of the FCA that authorize civil penalties for making false
claims against the government. Specifically, 31 U.S.C.§ 3729(a) provides for civil penal-
ties of $5,000 to $10,000 per false claim, irrespective of the damages sustained by the
government. Because Congress explicitly authorized punitive relief in one section of
the FCA, the absence of such authorization in the FCA’s anti-retaliation provision must
be presumed to be intentional.

Other federal statutes such as the Age Discrimination in Employment Act (“ADEA”)
provide for liquidated damages. 28 U.S.C. § 626(b). When liquidated damages are
available, punitive damages are not. See, e.g., Kelly v. American Standard, Inc., 640 F.2d
974, 979 (9th Cir. 1981). Indeed, the Supreme Court has held that liquidated damages
under the ADEA are “punitive in nature.” Trans World Airlines, Inc. v. Thurston, 105
S.Ct. 613, 624 (1985). “Double back pay seems to bear an eerie resemblance to liqui-
dated damages.”xv Furthermore:

[I]t is also significant that insofar as we can discern , a ll other federal wh i s t l e-
bl owing statutes inclu de a specific provi s i on for exem p l a ry damages wh en su ch
a re deem ed appropri a te by Con gre s s . S e e 42 U. S . C . § 5851(d) (wh i ch pro tect s
wh i s t l ebl owers at nu clear fac i l i ti e s ) ; 15 U. S . C . § 2622(d) (toxic su b s t a n ce s ) ; 4 2
U. S . C . § 300j-9(i)(4) (public water sys tem s ) ; 42 U. S . C . § 7622(d) (air po llu-
t a n t s ) . In deed , in the statute we are con s i deri n g, 31 U. S . C . § 3729(a), s pec i f i c
c ivil pen a l ti e s , bet ween $5,000 to $10,000 per cl a i m , a re provi ded for the gov-
ern m ent irre s pective of a ny damage it might have su s t a i n ed . We bel i eve it is
telling that no similar men ti on of pen a l ties or liqu i d a ted damages is found in the
provi s i ons of that same statute that deal with the pro tecti on of wh i s t l ebl owers .x vi

Should judge or jury decide reasonable attorneys’ fees? The Supreme Court sup-
ports a determination of reasonable attorneys’ fees by the court, not the jury. Hensley
v. Eckerhart, 103 S.Ct. 1933,1941 (1983). Because § 3730(h) contains a fee shifting pro-
vision as a statutory exception to the “American Rule,” the Supreme Court has mandat-
ed that “if it be assumed that it is proper to make an award of attorneys’ fees, the amount
lies in the discretion of the district court.” MOORE’S FEDERAL PRACTICE ¶ 54.79 (2d ed.
1996), citing Hensley at 1941 (emphasis added). The Supreme Court reasoned that the
court rather than the jury has the discretion to determine the reasonable amount of
attorneys’ fees under principles of equity. Hensley at 1941.

To entrust the calculation of reasonable attorneys’ fees to the court rather than the jury
is logical given the fact that the Hensley lodestar calculation of fee computation must be
used under this as well as all other federal “fee-shifting” statutes. Id. at 1939-41; City of
Burlington v. Dague, 112 S.Ct. 2638, 2641 (1992); Blum v. Stenson, 104 S.Ct. 1541, 1550,
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n. 16. See also, MOORE’S FEDERAL PRACTICE ¶ 54.190[1][2] (3d ed. 1997).xvii As the
Supreme Court recognized, this method of fee calculation warrants the “general rule”
for calculating fees under fee shifting statutes, namely that, “the district court has discre -
tion in determining the amount of a fee award.” Hensley at 1941 (emphasis added). This
is appropriate in view of the district court’s superior understanding of the litigation and
desirability of avoiding frequent appellate review of what are “essentially factual mat-
ters.” Id. Therefore, under the clear direction of the Supreme Court, plaintiff ’s reason-
able attorneys’ fees should be determined by the Court.

Are “rea s on a ble attorn eys’ fee s” s pecial damages under § 3730(h)? Secti on 3730(h) says
rel i ef is de s i gn ed to make plainti f f wh o l e . The “ whole rel i ef” i n clu des re a s on a ble attorn eys’
fee s . If a t torn eys’ fees are “s pecial damage s” u n der § 3730(h), t h en the amount is arguably
l i m i ted to the su ccessful plainti f f ’s liabi l i ty for the paym ent of a t torn eys’ fee s . If the fee
a greem ent on ly obl i ga ted the plainti f f to pay a fee based upon a percen t a ge of the recovery,
the fee might be limited to the con ti n gent fee percen t a ge of the plainti f f ’s recovery.

Under the “American Rule,” the plaintiff must traditionally bear her own attorneys’ fees
unless there is an express statutory authority to the contrary. Alyeska Pipeline Serv. Co.
v. Wilderness Soc’y, 95 S.Ct. 1612, 1616 (1975). Congress enacted § 3730(h) with a “fee
shifting” provision as one of many remedies afforded whistleblowing employees who
disclose fraud perpetrated against the Government. H.R.REP. NO. 99-660 at 23 (1986).
In doing so, Con gress inten ded to furt h er the public policy of pro tecting the
Government from fraud as well as protecting those who aid the Government in dis-
closing this fraud from adverse employment decisions. Id. “Where Congress has cho-
sen to rely heavily on private actions to enforce important public policy choices, it is
reasonable that Congress might also choose to authorize fees to the prevailing party in
order to encourage those private suits” as an exception to the “American Rule.” MOORE’S
FEDERAL PRACTICE ¶ 54.170 (3d ed. 1997). Congress, by providing the fee shifting pro-
vision in § 3730(h), provided the statutory authority for attorneys’ fees as an exception
to the “American Rule,” thus guaranteeing the plaintiff recovery of reasonable attorneys’
fees once she has proven her claim of discrimination. H.R.REP. NO. 99-60, at 23 (1986).

The term “reasonable attorneys’ fees” appears four times in the FCA. In the first three
instances in which the term is used in the FCA, the term clearly means that attorneys’
fees are shifted to the defendant and determined by the lodestar (rate times time)
method. There is no good reason to suppose Congress meant something different in the
fourth instance, i.e. in § 3730(h).

Fu rt h er, the language of § 3730(h) refers to “com pen s a ti on for any special damages su s-
t a i n ed as a re sult of the discri m i n a ti on ,i n cluding liti ga ti on costs and re a s on a ble attorn eys’
fee s .” This ph rase could mean the plainti f f ’s com pen s a ti on inclu des re a s on a ble attorn eys’
fee s . In other word s , the “ i n cluding attorn eys’ fee s” ph rase can be thought to modify the
word “com pen s a ti on” just as easily as the words “s pecial damage s” m odify the word “com-
pen s a ti on .” F i n a lly, com m en t a tors Hel m er, Lu g bi ll and Nef f , in their work FA L S E CLA I M S

34
TAF Quarterly Review Vol. 16 • April 1999



AC T: WH I S T L E B LOW E R LI T I G AT I O N m a ke the fo ll owing com m ents abo ut the 1986 amen d-
m ent to the FCA, wh i ch ad ded re a s on a ble attorn eys’ fees to four provi s i ons of the Act :

§ 1501. Introduction.
Under the “American Rule,” a party to a lawsuit generally bears its own attor-
neys’ fees unless there is express-statutory authorization to the contrary.xvii In
1986, one of the significant amendments to the False Claims Act was the addi-
tion of fee shifting provisions. Such provisions were designed to encourage
private counsel to initiate and participate in False Claims Act litigation, as well
as to discourage frivolous lawsuits.xix

§ 15-1(a). Relator’s Right to Attorneys’ Fees.
Congress intended in 1986 to make it clear that the relator’s counsel should be
compensated in any successful qui tam action. Whether the Attorney General
decides to prosecute the qui tam actionxx or whether the relator is required to
pursue the qui tam action alone,xxi Congress determined that the relator is
entitled to recover reasonable attorneys fees, costs, and expenses necessarily
incurred in bringing the action.xxii Congress also determined that all such
attorneys’ fees, costs and expenses are to be awarded against the defendant.xxiii

The district court in Neal held § 3730(h) is a conventional fee shifting statute.xxiv

Are recoverable costs limited by 28 U.S.C.§1920? If § 3730(h) is an independent basis
for the recovery of costs, it means all deposition costs and expert witness fees are cov-
ered subject only to the court concluding they are reasonable. The difference is quite
substantial in practical terms. See, e.g., Wahl v. Carrier Mfg. Co., 511 F.2d 209, 216 (7th
Cir. 1975) (attorney travel expenses not taxable costs); Coats v. Penrod Drilling Corp., 5
F.3d 877, 891 (5th Cir. 1993), cert. denied, 510 U.S. 1195 (1994)(plaintiff ’s attorney’s
travel expenses not taxable costs; expert witness fees not taxable costs); NFLC, Inc. v.
Devcom Mid-America, Inc., 916 F.Supp. 751, 764 (N.D. Ill. 1996) (expert fees not tax-
able); Wolf v. Planned Property Management, 735 F.Supp. 882, 883 (N.D. Ill. 1990) (no
entitlement to recover long-distance telephone charges as costs where costs statute does
not list long-distance telephone charges as costs which court may tax. “The legal pre-
sumption is that if Congress did not list the item in § 1920, the court may not tax it.”).

The statute is to be liberally construed in favor of protection of persons in the pro-
tected class. Neal at 862-863. “Litigation costs,” as contemplated by the Act, should
include all costs spent to pursue relief even if not generally recoverable pursuant to
FED. R. CIV. P. 54(d) and 28 U.S.C. § 1920 (1982). By using the term “litigation” costs,
Congress must have intended to allow recovery of those expenses of litigation not
within the existing structure of the law. If recovery of costs pursuant to the Act were
limited to 28 U.S.C. § 1920, there would be no need to explicitly provide for litigation
costs in § 3730(h).
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E N D N OT E S

i A trial based on a § 3730(h) claim in the U.S. District Court for the Middle District of Florida in 1997 provid-
ed the following instructions to the jury:

What is required for protection [under § 3730(h)] is that the filing of a false claims action by the government
or the employee be a “distinct possibility”at the time of the occurrence of a “lawful act” of the plaintiff. This
is called the “distinct possibility” test.

If you determine that the filing of a False Claims Act action was a distinct possibility at the time of the occur-
rence of [plaintiff ’s] lawful act or acts,then [plaintiff] will be protected by the whistle blower provision of the
False Claims Act. . . .If you determine that the filing of a false claims action was not a distinct possibilit y, you
will return a verdict for the defendant.

Special Interrogatory No. 1, provided to the same jury, included the following:

Has the plainti f f proven by a prepon dera n ce of the evi den ce that the filing of a False Claims Act acti on by
the govern m ent or by himsel f was a “d i s ti n ct po s s i bi l i ty ” at the time of the occ u rren ce of su ch “l awful act”
of the plaintiff?  

The jury, evidently totally confused by the legalese,left the interrogatory unanswered. Rehman v. ECC Int’l
Corp., Civil Action No. 90-425-CIV-ORL-22 (M.D.Fla.).

ii For example, the key liability jury instruction in the trial of Neal v. Honeywell, Inc., No. 93 C 1143 (N.D.Ill.)
reads as follows:

If you find that Honeywell discriminated against plaintiff in the terms and conditions of her employment
because of her Infoline call, you must determine an amount that is fair compensation . . . .

iii The two cases are Yesudian, in which the D.C. Circuit reversed the district court’s entry of judgment notwith-
standing the verdict in favor of the plaintiff,and Robertson.

iv Section 3730(h) of the FCA provides,in whole:

Any employee who is discharged, demoted, suspended, threatened, harassed, or in any other manner discrimi-
nated against in the terms and conditions of employment by his or her employer because of lawful acts done
by the employee on behalf of the employee or others in furtherance of an action under this section, including
investigation for, initiation of, testimony for, or assistance in an action filed or to be filed under this section,
shall be entitled to all relief necessary to make the employee whole. Such relief shall include reinstatement
with the same seniority status such employee would have had but for the discrimination, 2 times the amount
of back pay, interest on the back pay, and compensation for any special damages sustained as a result o f the
discrimination, including litigation costs and reasonable attorney fees. An employee may bring an action in
the appropriate district court of the United States for the relief provided in this subsection.

v As a com p a ri s on , in Title VII of the Civil Ri ghts Act , “b ack pay ” does not mean lost income net of su b s equ en t
e a rn i n gs . Ra t h er, Title VII ex pre s s ly provi des that “b ack pay ” is to be redu ced by su b s equ ent earn i n gs . 42 U. S . C . §
2 0 0 0 e .

vi See also United States v. Stocker, 798 F.Supp. 531, 536 (E.D. Wis.1992). The Supreme Court held that the actu-
al damages to the government under this statute are to be doubled before any subtractions are made for defen-
dant’s mitigation of damages. Bornstein at 531.
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vii The Seventh Circuit in Neal, 33 F.3d at 863-864,stated that “[w]ords take their meaning from context,and the
language of §3730(h) shows that the word ‘action’ is used in the same sense as in other subsections.” Neal, 33
F.3d at 863. Thus, the court construed “action” in § 3730(h) in the same manner as it did in the rest of § 3730.
Similarly, it is reasonable to conclude that when Congress amended the FCA in 1986, the language it used in  
§ 3730(h) was to be construed in the same way as  the Supreme Court had previously done in § 3729(a).

viii Neal v. Honeywell, 995 F.Supp. 889,896 (N.D. Ill.1998).

ix Id., 995 F.Supp. at 897.

x Id.

xi Id.

xii Id.

xiii Id.

xiv OSHA states, in part,that federal courts have the jurisdiction to “order all appropriate relief including rehiring
or reinstatement of the employee to his former position with back pay.” 29 U.S.C.§ 660(c)(2).

xv Neal, 995 F.Supp. at 896.

xvi Id.

xvii In Hensley, the Supreme Court merged the standards found in Lindy Bros.Builders, Inc. v. American Radiator &
Standard Sanitary Corp., 487 F.2d 161 (3d Cir. 1973) (attorneys’ fees determined by calculating the hours spent
multiplied by the customary rate and later adjusted to the lodestar to account for the quality of the work, con-
tingency, and other factors),and Johnson v. Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir. 1974) (adopt-
ing a 12-factor test to determine the reasonableness of attorneys’ fees) to establish a formula that the Court
should take in determining reasonable attorneys’ fees.

xviii Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S.240 (1975).

xix For a discussion of attorneys’ fees, see J. Helmer & A. Lugbill, Attorneys’ Fees In Employment Cases, in LITIGATING

WRONGFUL DISCHARGE CLAIMS, §§ 8:22-29 (P. Tobias & S. Sobers, eds., 1993).

xx 31 U.S.C. § 3730(d)(1).

xxi Id. § 3730(d)(2).

xxii Id. § 3730(d)(1),(2).

xxiii Id.

xxiv 995 F.Supp. at 897.
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ALLEGATION: MISCHARGING RADAR
EQUIPMENT COSTS

U.S. ex rel. Doe et al. v. Comsat Corp. et al.
(MD FL No. 96-966-CIVT-24-A)

In Ja nu a ry 1999, DOJ interven ed in a qui tam
suit all eging that Comsat Corpora ti on , a military
con tractor, def ra u ded the Govern m ent by bi ll i n g
costs incurred on com m ercial con tracts to its
con tract with the Navy for the ref u rbi s h m ent of
radar equ i pm ent on U. S .w a rs h i p s . According to
the com p l a i n t , Comsat began shifting con tract
costs starting as far back as 1989. In ad d i ti on to
Com s a t , the Govern m ent named as defen d a n t s
Comsat su b s i d i a ry Rad i a ti on Sys tems Electro-
m echanical Sys tem s , In c . ( E M S ) , b a s ed in Largo,
F l ori d a , EMS pre s i dent Ken n eth Gra n n on , a n d
t wo form er EMS of f i c i a l s .

Wa s h i n g ton , D. C . b a s ed Comsat Corpora ti on is
a gl obal provi der of s a tell i te servi ces and digi t a l
n et working servi ces and tech n o l ogy. The q u i
t a m su i t , f i l ed in 1996 by seven form er em p l oy-
ees of E M S ,a ll eges that Comsat learn ed of E M S’
p u rported fra u du l ent bi lling sch eme thro u gh an
a n onymous let ter, but attem pted to cover up the
wron gdoing by con du cting an internal inve s ti-
ga ti on and then firing em p l oyees who said they
h ad been directed to misch a r ge costs to the
Nav y. The case is being handl ed by As s i s t a n t
U. S . At torn ey Wh i tn ey Sch m i d t .

ALLEGATION: UNDERPAYMENT OF ROY-
ALTIES BY OIL COMPANIES

U.S. ex rel. J. Benjamin Johnson et al. v. Shell
Oil Company et al. (ED TX No. 9:96CV66)

In Febru a ry 1999, DOJ announced that it
intervened against two more major oil compa-
nies in a qui tam suit alleging that 14 compa-
nies underpaid roya l ties owed to the
Government for oil extracted from federal and

Indian lands. DOJ added BP America, Inc.,
and Unocal Corporation to the list of defen-
dants against whom the Government has inter-
ven ed , wh i ch alre ady inclu des Am oco
Corporation, Burlington Resources, Conoco,
Inc., Shell Oil Company, and Texaco, Inc. BP
America and Amoco have merged into a new
Chicago-based company, BP Amoco, since the
action was first filed.

The qui tam suit was originally brought in 1996
by J. Benjamin Johnson and John Martineck,
form er em p l oyees of oil com p a ny At l a n ti c
Richfield Co. The lawsuit alleges that the oil
companies have underpaid royalties on over
6,000 oil leases in 21 states. In August 1998,
Mobil Oil Corpora ti on set t l ed with the
Government for $45 million. The remaining
defendants named in the original suit are still
being investigated by the U.S. Attorney’s Office
for the Eastern District of Texas, the DOJ Civil
Division, and the Department of the Interior.
Michael Havard of Provost & Umphrey Law
Firm (Beaumont, TX) is representing the rela-
tors. The Government is represented by U.S.
At torn ey Mi ch ael Brad ford , Assistant U. S .
Attorney O. Kenneth Dodd, and Dodge Wells
of the DOJ Civil Division.

ALLEGATION: OVERCHARGING FOR JET
ENGINES

United States v. United Technologies Corp. (SD
OH No. C-3-99-93)

In March 1999, DOJ announced that it filed a
False Claims Act suit against the Pratt &
Wh i tn ey divi s i on of Un i ted Tech n o l ogi e s
Corporation alleging that the company over-
ch a r ged the Air Force for jet en gi n e s .
According to DOJ, between 1985 and 1991 the
Air Force purch a s ed F100-220 jet en gi n e s
manufactured by Pratt & Whitney for its F-15
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and F-16 high performance fighter jet aircraft.
The lawsuit alleges that the company inflated
the cost of parts from sole-source subcontrac-
tors by over $75 million and then withheld
i n form a ti on that would have reve a l ed this
excess pricing practice to the Government.
The complaint further alleges that the compa-
ny falsely certified to the Government that the
1984 contract had been negotiated based on
accurate, complete and current cost data, and
as a result the Air Force did not discover the
false certifications until 1997. United Tech-
nologies is a Delaware corporation headquar-
tered in Ha rtford , Con n ecti c ut . Pratt &
Whitney has its principal headquarters and
f ac i l i ties in Con n ecti c ut and Flori d a .
Repre s en ting the Govern m ent are As s i s t a n t
U.S. Attorney Dale Ann Goldberg and David
Sadoff of the DOJ Civil Division.

ALLEGATION: UPCODING ONCOLOGY
SERVICES 

U.S. ex rel. Reppine v. University of Chicago et
al. (ND IL No. 96C8273)

In March 1999, DOJ announced that it inter-
vened in a qui tam suit against the University of
Chicago, the University of Chicago Physicians
Gro u p, and the Un ivers i ty of Ch i c a go
Hospitals (the University) alleging the upcod-
ing of s ervi ces bi ll ed to Med i c a re and
Medicaid. The complaint, filed in December
1996 by oncology nurse Al Reppine, alleges
that between 1991 and 1997 the University
billed for a higher level of service than actually
provided in 40 percent of its most expensive
outpatient Medicare claims. The suit further
alleges that doctors in the hematology and
oncology clinics were forced to use billing
sheets that contained spaces for only the two
highest billing codes, regardless of the actual
level of the services performed. The University

also allegedly used the wrong procedure code
in submitting claims to Medicaid for outpa-
tient physician and clinic services for high-risk
patients. According to the complaint, in 1995
that code accounted for 94 percent of the
University’s billings to Medicaid. The relator is
being repre s en ted by Steven Co h en of
Kra s n ow, Sa n berg & Co h en (Ch i c a go, I L ) .
Assistant U.S. Attorney Linda Wawzenski is
handling the case for the Government.
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The Cancer Center

In Ja nu a ry 1999, The Ca n cer Cen ter, In c . and Th e
Ca n cer Cen ter of Bo s ton at Plym o ut h , Ca pe Cod ,
In c . a greed to pay the Govern m ent $ 2 8 3 , 0 0 0 to
s ettle claims that the com p a ny fra u du l en t ly bi ll ed
for home infusion ch em o t h era py servi ce s . Th e
Ca n cer Cen ter provi des outp a ti ent ch em o t h era-
py servi ces to cancer pati en t s . According to DO J,
the cen ter ch a r ged Med i c a re for each day a
p a ti ent used a port a ble pump de s i gn ed to pro-
vi de home infusion of i n travenous ch em o t h era-
py inste ad of bi lling on ly for the day the pump
was install ed by a doctor. This amounted to mu l-
tiple bi ll i n gs for a servi ce that was on ly provi ded
on ce . The matter was inve s ti ga ted by the HHS
O I G . Assistant U. S . At torn ey Susan Wi n k l er rep-
re s en ted the Govern m en t .

Case Corporation

In January 1999, Case Corporation agreed to
pay the Government $1.9 million to resolve
allegations that it overcharged the Government
for road building equipment. According to
DO J, Case failed to of fer Gen eral Servi ce s
Administration contract negotiators the same
discounts it provided to other customers and
failed to accurately and fully disclose its pricing
practices, all in violation of federal law. The
Racine, Wisconsin corporation also allegedly
overbilled the Government on 24 invoices in
connection with a 1990 contract. The over-
charges were revealed during an audit of the
Case Corporation contract by the GSA OIG.
The Government was represented by Robert
McAuliffe of the DOJ Civil Division.

U. S . ex rel . Fa l ck v. Clark Eq u i pm ent Co m pa ny
and Ingersoll-Rand et al. (D ND No. A3-98-8)

In January 1999, DOJ announced that Clark
Equ i pm ent Com p a ny d/b/a the Mel roe

Com p a ny agreed to pay the Govern m ent 
$3 million to settle a qui tam suit alleging that
it overcharged the General Services Admin-
i s tra ti on for Bobcat brand eart h - m ovi n g
equipment. According to the lawsuit filed in
1997 by former Clark employee Steven Falck,
Clark failed to provide the GSA with current,
accurate, and complete pricing information on
t wo con tracts for the purchase of Bobc a t
tren ch diggers in vi o l a ti on of federal law.
Clark, headquartered in Fargo, North Dakota,
is a subsidiary of Ingersoll-Rand Corporation.
The case was investigated by the GSA OIG.
The relator’s share is 17 percent or $510,000.
The rel a tor was repre s en ted by Wi lliam J.
Hardy of Karalekas & Noone (Washington,
D.C.). Representing the Government were U.S.
Attorney Jon Schneider and Patricia R.Davis of
the DOJ Civil Division.

U.S. ex rel. Pratt v. Alliant Techsystems Inc.
(CD CA No. CV 95-4812)

In Ja nu a ry 1999, Alliant Tech s ys tems In c . a n d
Hercules In c . a greed to pay the Govern m en t
$ 5 0 0 , 0 0 0 to settle a qui tam suit all eging that the
companies overch a r ged the Govern m ent on mis-
sile defense con tract s . The lawsuit was ori gi n a lly
f i l ed in 1995 by P. Robert Pra t t , a form er em p l oy-
ee of Alliant and Hercules at their rocket motor
m a nu f actu ring fac i l i ty in Ma gn a , Ut a h . The law-
suit all eged that the defendants misch a r ged the
G overn m ent for labor costs and overch a r ged the
G overn m ent on the Del t a , Titan IV, Tri dent I and
I I , Pega su s , S TA RT Tre a ty, Pe ace keeper (MX),
Po s ei don , and Po l a ris progra m s . In Ma rch 1998,
Hercules paid $4.5 mill i on to settle an earl i er q u i
t a m suit bro u ght by Pratt invo lving con tract s
i m p l em en ting the In term ed i a te - Ra n ge Nu cl e a r
Forces (INF) Tre a ty.

On Ja nu a ry 25, a Ca l i fornia distri ct co u rt
a pproved the set t l em ent over the Govern m en t’s
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obj ecti ons to the scope of the set t l em en t’s
release of Alliant and Hercules from po ten ti a l
False Claims Act liabi l i ty and the om i s s i on of a
provi s i on that would prevent the defen d a n t s
f rom all oc a ting set t l em ent paym ents and liti ga-
ti on costs as overh e ad to other govern m en t
con tract s . DOJ also asserted that the rel a tor ’s
qui tam acti on was barred by the public discl o-
su re of the all ega ti ons in U. S . ex rel . Hu ll i n ger et
a l . v. Herc u l e s , In c ., wh i ch was filed in 1992 and
a pproved for set t l em ent in Febru a ry 1999. Th e
co u rt ob s erved that the all ow a bi l i ty of All i a n t’s
costs is alre ady govern ed by the Federa l
Acqu i s i ti on Reg u l a ti on s . The co u rt also noted
that DOJ had decl i n ed to intervene in Pra t t’s
n on-INF claims after inve s ti ga ting the case for
n e a rly three ye a rs . F i n a lly, the co u rt held that it
h ad su bj ect matter ju ri s d i cti on because the par-
ti e s , time peri od s , types of tra n s acti on s , con-
tract s , and programs in this suit were disti n ct
f rom those of the Hu ll i n ger lawsu i t .

The rel a tor ’s share is 28 percent or $140,000. In
ad d i ti on , his estate wi ll receive $500,000 to set-
tle ret a l i a tory acti on and wron gful term i n a ti on
claims and $150,000 for legal fees and ex pen s e s .

U. S . ex rel . To s sell v. Orlando Regional He a l t h
Sys tem In c . (MD FL No. 9 8 - 4 3 6 - C I V- O R L- 2 2 B )

In Ja nu a ry 1999, O rl a n do Regi onal He a l t h
Sys tem In c . (ORHS) agreed to pay the
Government $469,000 to settle a qui tam suit
a ll eging that its So uth Seminole Ho s p i t a l
upcoded claims to Medicaid for psychiatric
services or filed false claims for services that
were never provided. Between 1995 and 1997
the hospital reportedly filed an estimated 2,000
false claims to Medicaid for psychiatric treat-
ment of children and adolescents that failed to
comply with federal billing requirements. The
suit was filed in 1998 by nurse Mary Tossell, a

former hospital employee. ORHS also has
entered into a three year corporate integrity
agreement with HHS OIG. The relator’s share
is 18 percent or $84,000 and the State of
Florida will receive $192,000.

U.S. ex rel. Controulis v. Teledyne Inc. (CD CA
No. CV 96-2915)

In Ja nu a ry 1999, All egh eny Tel edyne In c .
agreed to pay the Government $2.79 million to
settle a qui tam suit alleging that it withheld
information from the Air Force in settling a
1994 False Claims Act case. The recent law suit
was filed by Philip Con tro u l i s , a form er
Teledyne internal audit department employee.
According to this suit, Teledyne withheld test-
ing cost data relating to APX-109 “identifica-
tion of friend or foe” equipment while settling
the earlier whistleblower case. Teledyne’s fail-
ure to accurately disclose the data in the 1994
settlement negotiations resulted in an under-
payment to the Government in that settlement.
The FBI and DCAA jointly investigated the
matter. The relator’s share was 19.5 percent, or
$ 4 7 4 , 2 4 0 . The rel a tor was repre s en ted by
Ki rkland W. G a rey of How a rd & How a rd
( Bl oom f i eld Hi ll s , M I ) . Repre s en ting the
Government was Dennis Phillips of the DOJ
Civil Division.

U.S. ex rel. Birge v. Bulldog Medical et al. (MD
FL No. 95-673-CIV-ORL-18) 

In Febru a ry 1999, Bu ll dog Medical Corpora ti on ,
Bu ll dog’s own er / opera tor Terri Ca rro ll , a n d
Rocket Ma ri n e , In c . d/b/a MLC Geri a tric (MLC )
s ti p u l a ted to the en try of a con s ent ju d gm en t
a gainst them in the amount of $150 mill i on to
s ettle a qui tam suit all eging fra u du l ent bi ll i n gs
for non rei m bu rs a ble good s . The Govern m en t
previ o u s ly co ll ected from the defendants $34
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m i ll i on in altern a te rem edy rel i ef a rising out of
the same acti on . Bu ll dog and MLC are bo t h
F l orida based medical equ i pm ent su pp ly com-
panies own ed by Ca rro ll . The suit all eged that
Bu ll dog and MLC bi ll ed Med i c a re for fem a l e
u ri n a ry co ll ecti on po u ches wh i ch are rei m-
bu rs a ble under Med i c a re , but in fact provi ded
Med i c a re ben ef i c i a ries with adult diapers wh i ch
a re not rei m bu rs a bl e . Bu ll dog and MLC also
a ll egedly su bm i t ted false claims for incon ti n en ce
kits wh i ch were not med i c a lly nece s s a ry and
t h erefore not rei m bu rs a ble by Med i c a re . Th e
suit was filed in 1994 by Bradl ey Bi r ge .

The rel a tor ’s share was $3.4 mill i on . Repre s en t-
ing the relator were Sidney R. Berger (Chicago,
IL) and Tracy E. Tomlin of Otero Tomlin &
Tomlin (Coral Gables, FL). Patricia Hanower
of the DOJ Civil Divi s i on repre s en ted the
Government.

Horizon West, Inc.

In Febru a ry 1999, Hori zon We s t , In c . a greed to
p ay $4 mill i on to the Govern m ent to set t l e
claims that it miscl a s s i f i ed medical su pplies and
su bm i t ted inflated bi lls to Med i c a re for unal-
l ow a ble ex pen s e s . Hori zon , an own er and oper-
a tor of nu m erous Ca l i fornia nu rsing hom e s ,
bi ll ed Med i c a re for su ch unall ow a ble items as
tax prep a ra ti on fee s , gi f t s ,f l owers ,c i ga ret te s ,l o t-
tery ti cket s , l i qu or for two com p a ny holiday
p a rti e s , and items purch a s ed from severa l
dep a rtm ent stores by the com p a ny pre s i den t .
As part of the set t l em ent agreem en t , Hori zon
a greed to implem ent a corpora te integri ty pro-
gra m , a com p l i a n ce com m i t tee , wri t ten com p l i-
a n ce policies for su bm i t ting Med i c a re bi ll i n gs ,
and a con f i den tial discl o su re program for its
em p l oyee s . Hori zon is head qu a rtered in
Rock l i n , Ca l i forn i a . HHS OIG con du cted the
i nve s ti ga ti on . The Govern m ent was repre s en ted
by Assistant U. S . At torn ey Mi ch ael Hi rs t .

U.S. ex rel. Hullinger v. Hercules, Inc. (D UT
No. 2:92-CV-0085-S)

In February 1999, Hercules Inc. agreed to pay
the Government $600,000 to settle a qui tam
suit alleging that it improperly billed federal
agencies for work on space and strategic mis-
sile programs. The lawsuit was filed in 1992 by
document supervisors Benny Hullinger and
Ernest Martinez, engineer Roger Kreimeyer,
and manager Royle Johnson, all former long
time employees of the company. The lawsuit
alleged that Hercules, a former Utah defense
con tractor, m i s ch a r ged work perform ed on
fixed price contracts to open ended missile
program contracts. According to the suit,
Hercules received $1 billion in government
missile contracts between 1982 and 1991.

On January 21, a Utah district court approved
the the terms of the settlement over DOJ’s
objections. DOJ asserted that $600,000 was
i n adequ a te to settle what it call ed “hu ge
amounts of potential fraud,” but the district
court refused to allow DOJ to veto the settle-
ment, noting that the Government declined to
join the lawsuit after investigating the alleged
wrongdoing and failed to track the litigation
despite the enormous scope of the allegations
i nvo lved . The set t l em ent releases Herc u l e s
from liability for all mischarging since 1982 at
any of its plants.

Herc u l e s , b a s ed in Wi l m i n g ton , Del aw a re , s o l d
its aero s p ace divi s i on to Alliant Tech Sys tems of
Minnesota in 1995. In 1998, Hercules paid $55
m i ll i on and $4.5 mill i on to settle two pri or q u i
t a m su i t s . The rel a tor ’s share is 25 percent or
$ 1 5 0 , 0 0 0 . Un der the set t l em en t , Hercules also
must pay $3.6 mill i on to re s o lve the rel a tors’
wron gful term i n a ti on cl a i m s . Repre s en ting the
rel a tors were Wi lliam Kelly Na s h , L a n ce L. Lon g
and Evan A .S ch mutz of Hi ll Jo h n s on & Sch mut z
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PC (Provo, U T) . Ro s em a ry A . Filou of the DO J
Civil Divi s i on repre s en ted the Govern m en t .

U.S. ex rel. Haskins et al. v. Omega Institute,
Inc. et al. (D NJ No. 95-265)

In March 1999, a jury returned a $2.1 million
verdict in a qui tam case against New Jersey’s
Omega Institute, Inc. (Omega), a private voca-
tional school, alleging fraud under federally
funded student assistance programs. The suit
was originally filed in January 1995 by Diane
Ha s k i n s , Beverl ee Ra l ph , and Ta m a ra
Livingston, who attended the paralegal train-
ing program at Omega.

The suit alleged that Omega made false state-
ments in documents filed with the Department
of Education, thereby receiving financial aid
funds to which it was not entitled. Specifically,
the relators alleged that the school did not pro-
vide the number of instruction hours, quality
of instructors, or attendance policies in keep-
ing with the written statements it submitted to
the DOE. The Government declined to inter-
vene in the action.

The jury found that Omega falsified records
pertaining to its paralegal program on 248
occasions between June 1992 and March 1994.
The jury also found Lee Cobleigh,Omega’s for-
m er pre s i dent and exec utive director, a n d
Clarita Eusebio-Kelly, Omega’s former director
of education, liable under the Act for falsifying
accreditation documents and lying on student
grant applications. The relators were repre-
sented by Philip Fuoco (Haddonfield, NJ).

U.S. ex rel. Thomas v. Infusion Management
Systems Inc. (ND TX No. 396-CV0684-T)

U.S. ex rel. Brupbacher & Associates Inc. v.
Infusion Management Systems Inc. (ND TX
No. 3-98CV1057G)

In March 1999, Infusion Management Systems,
Inc. agreed to pay the Government $10 million
to settle two qui tam suits alleging that the
com p a ny falsified Med i c a re report s , bi ll ed
Medicare for services not rendered, and sought
rei m bu rs em ent for unall ow a ble servi ce s .
In f u s i on , p u rch a s ed in June 1996 by
HomeCare Concepts of America Inc., is one of
the largest home health care companies operat-
ing in Texas. The first of the two qui tam law-
suits against Infusion was filed in 1996 by
Jennifer Thomas, a former home health aide
for the com p a ny. The set t l em en t , wh i ch
i n clu des a corpora te integri ty agreem en t ,
resolves Thomas’ qui tam suit as well as that
f i l ed by Bru pb ach er & As s oc i a te s , In c .
(Brupbacher). DOJ declined to intervene in
either action. Conducting the investigation
were the FBI, the IRS, and HHS OIG. Relator
Thomas’ share is 11.75 percent, or $1.5 million.
Brupbacher’s relator’s share is 1.25 percent, or
$125,000. Relator Thomas was represented by
Christopher L. Davis and Bill Funk (Dallas,
TX) and Lee Kaplan and Ca rlos So l tero
(Houston, TX). The Government was repre-
sented by Assistant U.S. Attorney Peter Winn
and George Vitelli of the DOJ Civil Division.

U.S. ex rel. Loental et al. v. District Board of
Trustees of Seminole Community College (MD
FL No. 96-595-CIV-ORL-18)

In Ma rch 1999, Seminole Com mu n i ty Co ll ege
a greed to pay the Govern m ent and the State of
F l orida a total of $500,00 to settle a qui tam su i t
a ll eging that it fra u du l en t ly incre a s ed en ro ll-
m ent nu m bers in its voc a ti onal and job tra i n i n g
classes to obtain more federal edu c a ti on fund-
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i n g. According to the lawsu i t , the Co ll ege con-
du cted a sch eme to def raud the Govern m ent of
over $5 mill i on by falsifying the nu m bers and
i den ti ties of s tu dents on its en ro ll m ent report s
and by su bm i t ting false claims in the form of
grant and funding requ e s t s . The qui tam su i t
was filed in 1996 by Nancy Loen t a l , a form er
s ec ret a ry at the Co ll ege , and Felisa Robi n s on , a
form er inform a ti on sys tems tra i n er and staff
assistant to the sch oo l ’s vi ce pre s i den t . DO J
decl i n ed to intervene in the acti on . The rel a tors’
s h a re is 28 percent or $140,000. Repre s en ti n g
the rel a tors were Jo s eph Egan of Ega n , Lev &
Siwica (Orl a n do, FL) and An d rew Gro s s o
(Wa s h i n g ton , D. C . ) .

U.S. ex rel. Norbeck v. Basin Electric Power
Cooperative (D ND No. A1-95-003)

In March 1999, a North Dakota district court
awarded the Government $39.1 million in a
qui tam suit against Basin Electric Power
Cooperative of Bismarck, North Dakota alleg-
ing multiple frauds under its contract with the
Department of Energy’s Western Area Power
Administration (WAPA). The United States
was also awarded $8,232,031 on its related
breach of contract claims

The qui tam suit was originally filed in 1995 by
Robert Norbeck, a former chief auditor for
Basin. The court ruled that Basin, a power
cooperative organized to build power plants
and supply power to its member distribution
cooperatives,misapplied the proceeds from the
sale of a power unit that it should have used to
retire debt costs used in the computation of
costs to WAPA. This resulted in a $15,468,662
overcharge in power costs to WAPA. After
Norbeck made an internal complaint, but prior
to the filing of his qui tam suit, Basin acknowl-
edged an overcharge in this area and paid a
refund of $2.4 million to the Government.

The co u rt ru l ed in the Govern m en t’s favor on a
nu m ber of rel a ted com m on law cl a i m s .
S pec i f i c a lly, the co u rt found that Basin used a
1 0 - year amorti z a ti on peri od for certain co s t s
ch a r ged under the con tract wh en it custom a ri ly
u s ed 20-year amorti z a ti on peri ods for those
same costs at other power plants, and in fact
s wi tch ed back to a 20-year peri od wh en the con-
tract en ded . As a re su l t , WA PA paid a dispro-
porti on a te share of co s t s . Fu rt h erm ore , Ba s i n
u s ed a wh o lly own ed su b s i d i a ry, D a kota Coa l
Com p a ny, to ch a r ge profit margins to WA PA
that were not all owed under the con tract .

The court dismissed three of the Government’s
claims against Ba s i n , i n cluding claims that
Basin improperly billed the Government for
lease payments and that it failed to pass along
to the Government certain coal discounts. The
court dismissed the relator’s claims that Basin
improperly imputed interest on equity capital,
resulting in overcharges to the Government,
and that it failed to credit coal costs to the
Government with the proper total of tax cred-
its received through its Freedom Coal Mine.
Basin has expressed its intention to appeal the
judgment. The Government was represented
by Ben Vernia and Mina Rhee of the DOJ Civil
Division. The relator was represented by Irv
Nodland (Bismarck, ND).

North Adams Ambulance Service Inc.

In Ma rch 1999, DOJ announced that Ma s s a-
chu s etts based North Adams Am bu l a n ce
Servi ce In c . a greed to pay the Govern m en t
$ 1 2 0 , 0 0 0 p lus interest to settle claims that it
u pcoded its bi lls to Med i c a re . North Ad a m s
a ll egedly ch a r ged Med i c a re for adva n ced life
su pport servi ces wh en it actu a lly provi ded basic
l i fe su pport servi ce s , t hus increasing its
Med i c a re rei m bu rs em en t . According to DO J,
a m bu l a n ce pers on n el ch ecked of f basic servi ce s
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on their trip ti cket s , but North Adams non et h e-
less bi ll ed Med i c a re for adva n ced servi ce s .

As part of the settlement, the company agreed
that for the next five years it will only bill at the
higher service level if an emergency medical
technician certified in the procedure is present
in the ambulance and all other compliance
requirements are met. The Government has
agreed to allow North Adams to continue par-
ticipating in federally funded health care pro-
grams. This case was investigated by the HHS
O I G . Repre s en ting the Govern m ent was
Assistant U.S. Attorney Julie S. Schrager.

Novartis Pharmaceuticals

In March 1999, DOJ announced that Novartis
Pharmaceuticals Inc. will pay the Government
$8 million to settle claims that it overbilled the
Department of Veterans Affairs for prescrip-
tion drugs. Novartis’ predecessor, Ciba-Geigy,
Inc., allegedly failed over a five year period to
offer the same price reductions to the VA that it
offered its commercial customers, even though
the company certified that it had provided
accurate, complete, and current pricing infor-
m a ti on du ring con tract nego ti a ti on s . Th e
overcharges were discovered by the VA OIG
during an audit of government contracts with
Ciba-Geigy dating from 1987 to 1991, under
which the United States purchased over $50
million worth of pharmaceuticals. Novartis,
which researches, develops, manufactures, and
m a rkets pre s c ri pti on dru gs , is based in
Summit, New Jersey, and was created in 1997
by the mer ger of Sa n doz Pharm aceuti c a l s
Corp. and Ciba-Geigy. It is the U.S. affiliate of
Switzerland based Novartis AG. Representing
the Government were Patricia Davis of the
DOJ Civil Division and Assistant U.S. Attorney
Michael Chagares.

United States v. Truman Medical Center (WD
MO No. 97-0977-CV-W-3)

In March 1999, Truman Medical Center, Inc.
(TMC) and its billing company, Hospital Hill
Health Services Corporation (HHH), agreed to
pay the Government $242,500 to settle a qui
tam suit involving false Medicare billings for
el ectro - c a rd i ograms and ech o - c a rd i ogra phy
(EKG) diagnostic tests. The lawsuit alleged
that the companies used the tests to screen low
income and elderly patients as part of pre-
operative preparations for surgical procedures.
Such pre-operative screenings by EKG are not
reimbursable under Medicare regulations. The
suit was originally filed in May 1997 by Monica
Theis, a former senior secretary at TMC. TMC
and HHH have en tered into a corpora te
integrity agreement with HHS OIG and have
also agreed to cooperate in an ongoing crimi-
nal investigation of health care fraud at the
hospital. The investigation of this matter was
handled by the FBI and HHS OIG. The relator
was repre s en ted by Pa tri ck F. Bo t t a ro of
Bottaro, McCormick & Morefield (Kansas City,
MO). Assistant U.S. Attorney Andrew Lay rep-
resented the Government in the civil case.
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FCA Conference Materials

• As part of its information clearinghouse
activities, TAF has materials available for
distribution at conferences and other pro-
grams. Information can be tailored to a
legal or general audience. Resource mate-
rial, including statistical information, is
also available for those writing articles on
the FCA.

Qui Tam Practitioner Guide

• The TAF Qui Tam Practitioner Guide:
Evaluating and Filing a Case can be
ordered at no charge by phone, fax, or
mail. This “how to” manual includes sec-
tions on evaluating the merits and viabili-
ty of a case, pre-filing and practical
considerations, and preparing and filing
the complaint.

TAF on the Internet

• TAF’s Internet presence, designed to edu-
cate the public and legal community
about the False Claims Act and qui tam,
has expanded to highlight the growing
health care trend and recent legislative
developments. TAF’s site is located at
http://www.taf.org.

Previous Publications

• Back issues of the Quarterly Review are
available in hard copy as well as on TAF’s
Internet site.

Quarterly Review Submissions

• TAF seeks submissions for future issues of
the Quarterly Review (e.g., opinion pieces,
legal analysis, practice tips). We thank
William Holloway for his contribution in
this issue. To discuss a potential article,
please contact Staff Attorney Amy Wilken.

Anniversary Reports and Video

• To mark the annivers a ry of the 1986 FCA
Am en d m en t s , TAF has ava i l a ble a va ri ety
of re s o u rces including a Tenth An n ivers a ry
Report , an As s e s s m ent of E con om i c
Im p act , and an edu c a ti onal vi deo high-
l i gh ting the ef fectiveness of the Act . Th e s e
m a terials are ava i l a ble at no ch a r ge .

Call for Experts and
Investigators

• In response to inquiries, TAF is working
to compile a list of experts and investiga-
tors across an array of substantive areas.
Please contact TAF with any suggestions
you may have.

Qui Tam Attorney Network

• TAF is continuing to build and facilitate
an information network for qui tam
attorneys. For an Attorney Network
Application or a description of activities,
please contact TAF. Be sure to ask about
TAFNET, our electronic mail system for
Attorney Network members.

TAF Library

• TAF’s FCA library is open to the public,
by appointment, during regular business
hours. Submissions of case materials
such as complaints, disclosure statements,
briefs,and settlement agreements are
appreciated.
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