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from The ediTor

The legal profession is stuck in the industrial age. While the rest of the econ-
omy is reaping the innovative and collaborative benefits of the information 
age, our profession is stubbornly holding on to the past, unwilling to embrace 

new cooperative business models. Like a line out of Fiddler on the Roof, we protest, 
“But that’s the way we have always done it!” Well, it’s time to catch up! 

Before we can change, however, we have to take that proverbial first step of admit-
ting that we have a problem. This, of course, is the hardest step, especially for us. After 
all, we argue for a living, so how can we all possibly agree that we have a problem? Our 
way of doing things is working well enough, isn’t it? When one studies the other sec-
tors of the economy, one quickly realizes that the answer is a resounding no.

We are ignoring a simple fact that there are always more smart people outside 
our firm’s boundaries than there are inside. Other industries have embraced this fact. 
Instead of jealously walling off their outer perimeters, they are tearing down their 
organizational boundaries and constructing “public squares” of shared expertise and 
knowledge. Whether it is in academia or in business, leading enterprises are increas-
ingly opening their doors to the talent pool that resides outside their walls. Following 
the innovative model initially adopted by Google, companies are harnessing the power 
of collective knowledge, capability, and resources embodied in horizontal networks of 
participants. According to renowned economist Don Tapscott, “The companies that 
make their boundaries porous external ideas and human capital outperform compa-
nies that rely solely on their internal resources and capabilities.”

So what are we doing wrong? Instead of building “public squares of shared exper-
tise and knowledge,” we are building “walled gardens.” Sure, we occasionally give a pri-
vate tour by posing to a practitioner listserv or authoring a law review article. Indeed, 
we might even collaborate on a project or two. However, we still largely operate rigid, 
vertical law within firm “silos,” unwilling to admit that the best resource might reside 
outside of our hierarchical walls. The net result is that our firms not only repeatedly 
recreate the wheel, but recreate a substandard wheel. 

You have probably already thought of a million reasons why the legal profession 
is “different” or why a less “firm” business relationship—all pun intended—would not 
work. But, we need to stop making excuses and admit that we can do things better. 

In short, we also need to tear down our walls and seek out our own specialized 
areas of expertise. We need to have faith that the trusted principles of division of labor 
and specialization also apply to the False Claims Act arena. A more open and inter-
dependent legal community has the potential for new levels of efficiency and efficacy. 
Who knows, we might even catch up with the rest of society. 

        Sincerely, 

        Jeb White
        jwhite@taf.org
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sTaTUTorY inTerPreTaTions

A. Section 3729(a)(1) Presentment Requirement

U.S. v. Hawley, 5:06-cv-04087-MWB (N.D. Iowa Apr. 3, 2008)

United States brought a False Claims Act case against an insurance agent and his 
insurance company, alleging that the defendants participated in a scheme to fraud-
ulently obtain federally insured crop insurance payments for individuals who were 
not eligible for such insurance payments. The government’s complaint alleged vio-
lations of sections 3729(a)(1), (a)(2), and (a)(3) of the FCA, as well as common 
law claims for fraud and payment under mistake of fact. Disputed issues of fact 
prevented the court from granting summary judgment on the (a)(2) and (a)(3) 
claims. However, in dismissing the government’s (a)(1) claims, the court ruled that 
the the “presentment requirement” was not satisfied, for the claims were presented 
to a private insurance company and not to a government official. Notably, the court 
found that the requirement was not met, even though the false claims caused the 
private insurance company to seek reimbursement from the government. 

The federal government, through the Federal Crop Insurance Corporation, subsidizes 
and reinsures private crop insurance to insure against crop losses caused by acts of na-
ture. However, in order to receive federally insured crop insurance, farmers must have 
a bona fide interest in the crop at the time coverage begins, and submit their insurance 
application through an insurance agent, who confirms that the farmer is eligible for 
the federal program. In addition, when a farmer sustains damage covered by crop in-
surance issued under the federal program, he/she is to notify his/her insurance agent, 
who then informs the private insurance company, which then sends out a loss adjuster 
to quantify the amount of the farmer’s loss. The information from the adjuster is used 
to determine the amount of loss the insurance company will cover, and, in turn, the 
amount for which the government will reimburse the insurance company.

The United States filed a complaint in the U.S. District Court for the Northern 
District of Iowa against Russell Hawley and his insurance company, Hawley Insur-
ance, Inc., alleging that they violated the False Claims Act by defrauding the Federal 
Crop Insurance Corporation program and obtaining federally reinsured crop insur-
ance payments for farmers who did not have bona fide interests in the farms at is-
sue, and thus, were not eligible to receive the payments. The complaint asserted three 
claims under the False Claims Act: a claim for violations of section 3729(a)(1) for 
knowingly presenting to the United States false or fraudulent claims for payment or 
approval or causing such claims to be presented; a claim for violating section 3729(a)
(2) for knowingly making or using, or causing to be made or used, false records or 
statements to get the United States to pay or approve false claims; and a claim for vio-
lating section 3729(a)(3) for conspiring with others to get false claims allowed or paid 
by the United States. Both the government and the defendants moved for summary 
judgment on the three False Claims Act counts.
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3729(a)(1) “Presentment Requirement” Not Satisfied

The district court first considered the summary judgment motions as they related 
to count one, alleging a violation of section 3729(a)(1). The court first observed that 
the “presentment” requirement—which the court stated has “special significance”—
appears in section 3729(a)(1) but not in sections (a)(2) or (a)(3). The court agreed 
with the D.C. Circuit’s opinion in U.S. ex rel. Totten v. Bombardier Corp., 380 F.3d 488 
(D.C. Cir. 2004), and held that “‘presenting’ a false claim to a grantee of government 
funds is not ‘presenting’ a false claim to an officer or employee of the government.” 
Since the undisputed facts showed that the defendants presented or caused to be pre-
sented false claims to a private insurance company, and that those claims were paid by 
the private insurer, who was later reimbursed by the federal government, the govern-
ment did not state a claim under section 3729(a)(1). The court rejected the govern-
ment’s argument that other decisions, including the Sixth Circuit’s decision in U.S. ex 
rel. Sanders v. Allison Engine Corp., 471 F.3d 610 (6th Cir. 2006), cert granted 128 S. 
Ct. 491 (2007), undermined Totten, as the court noted that “Sanders never rejected the 
Totten court’s reading of subsection (a)(1) as limited to claims presented to a govern-
ment official or employee.” Therefore, the court denied the government’s motion for 
summary judgment with respect to count one, and granted the defendants’ motion 
with respect to that count.

Disputed Issues of Fact Preclude 3729(a)(2) and (a)(3) Rulings

Turning its attention to the government’s second count, which asserted a claim under 
section 3729(a)(2), the court denied both the government’s and the defendants’ re-
spective motions for summary judgment, concluding that issues of fact were in dispute 
regarding the level of the defendants’ knowledge of the alleged falsity of the insurance 
claims, and regarding the defendants’ level of participation in making or causing to be 
made false records, since the records were created by the insurance adjuster. 

With respect to count three, which alleged that the defendants conspired to vio-
late the False Claims Act, the court again denied both summary judgment motions, 
since it found that although the government had alleged facts showing that the defen-
dants knowingly participated in a conspiracy scheme, the facts alleged were “far from 
sufficient to establish the government’s FCA conspiracy claim as a matter of law.

United States v. Cathedral Rock Corporation, 4:03-cv-01090-HEA (E.D. 
Mo. Nov. 30, 2007)

The government brought an FCA action against a nursing home corporation for 
submitting false Medicare and Medicaid claims. The defendant argued that the 
complaint should be dismissed under the controversial Totten decision, which 
held that FCA liability only attaches when a false claim is actually presented to 
federal government employee. Noting the mechanics and government oversight of 
the Medicare and Medicaid system, a Missouri district court ruled that the pre-
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sentation of false Medicare and Medicaid claims satisfies Totten, even though the 
claims are submitted to Medicare contractors and state Medicaid agencies. 

The federal government brought an FCA action against Cathedral Rock Corporation, 
a nursing home corporation, alleging that it submitted false Medicare and Medicaid 
claims, when it sought reimbursement for services that were worthless in that they 
were not provided, were deficient or inadequate, and were of a quality that failed to 
meet professionally recognized standards of health care. 

Pointing to the “presentment requirement” embraced by the D.C. Circuit in U.S. 
ex rel. Totten v. Bombardier, 380 F.3d 488 (D.C. Cir. 2004), the defendants argued that 
FCA liability did not attach, for the claims were presented to state Medicaid agencies 
and Medicare Contractors and not to federal government employees or officials. 

Totten Does Not Remove FCA Protection From Medicare And Medicaid 
Claims

The court, providing a long list of cases that have applied FCA liability to Medicare 
and Medicaid fraud, rejected the defendants’ Totten argument. The court noted that 
while claims are submitted to state Medicaid agencies, the federal government reim-
burses states for a substantial portion of the funds allotted. For this reason, the court 
concluded that claims submitted to state Medicaid agencies are considered claims pre-
sented to the federal government and may give rise to FCA liability even under Totten. 
As for Medicare claims, the court highlighted the extensive regulation and enforce-
ment authority that the federal government maintains over the Medicare system. 

Accordingly, the court permitted the case to proceed. 
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B. Section 3729(a)(2) Presentment Requirement

Allison Engine Co. Inc. v. U.S. ex rel. Sanders, 128 S.Ct. 2123 (U.S. June 
9, 2008)

The U.S. Navy hired two shipyards to build destroyers. The shipyards subcontracted 
with Allison Engine Company to build Gen-Sets, the electrical generators for the 
ships. The Navy required Allison Engine and it subcontractors to submit certificates 
of conformance with each Gen-Set, certifying that the unit was manufactured accord-
ing to Navy specifications.

During the construction of the Gen-Sets, two employees of one of Allison En-
gine’s subcontractors discovered that the Gen-Sets were violating a number of Navy 
requirements. The employees file FCA qui tam suits against Allison Engine alleging, 
inter alia, violations of FCA sections 3729(a) (2) and (a) (3). Eventually, the govern-
ment declined to intervene and the suits went to trial.

At trial, the relators introduced evidence that Allison Engine had issued certifi-
cates of conformance that falsely stated that its work had been completed in compli-
ance with Navy specifications. The relators also presented evidence that the company 
submitted invoices to the shipyards. 

The district court ultimately dismissed the suits because the relators failed to in-
troduce evidence that the shipyards submitted invoices to the Navy. Subsequently, in 
a split decision, the Sixth Circuit reversed, holding that “presentment to a government 
employee or official” is not a required element under sections 3729(a) (2) or (a) (3). 
The U.S. Supreme Court then granted certiorari, ostensibly to determine whether 
“presentment” is actually required under these two FCA provisions.

In a unanimous decision written by Justice Alito, the Court held that while “pre-
sentment” is not required under Sections 3729(a) (2), an FCA plaintiff must prove that 
the defendant intended that the false record or statement be material to the Govern-
ment’s decision to pay or approve a claim. Similarly, the Court held, a plaintiff asserting 
a claim under the Act’s conspiracy provision, 31 U.S.C. 3729(a) (3), must show that the 
conspirators agreed to make use of the false record or statement to achieve this end. 

Payment of “Government Funds” Is Not Sufficient to Trigger FCA 
Liability

According to the Sixth Circuit, Section 3729(a) (2) liability is triggered when a plain-
tiff shows that a false statement resulted in the use of Government funds to pay a false 
or fraudulent claim. The Supreme Court, rejecting this interpretation, noted that the 
defendant must make the false record or statement “to get” a false or fraudulent claim 
“paid or approved buy the Government.” The Court unpackaged “to get” to mean that 
the defendant must have the purpose of getting a false or fraudulent claim “paid or 
approved by the Government.” Going one step further, the Court stressed that the 
defendant must intend that the “Government itself ” pay the claim. In other words, 
Section 3729(a) (2) liability does not attach when a “private entity” pays a false claim 
with “government funds.”
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There Is No Section 3729(a)(3) “Presentment Requirement”

After ruling that the “Government itself ” must be the defendants’ intended target, the 
Court then returned to the academic question of whether or not the plaintiff must 
show that a defendant’s false record or statement was submitted to the Government. 
Observing that the “presentment” language in Section 3729(a)(1) does not appear 
in Section 3729(a)(2), the Court reasoned that this provision applies to a different 
theory of liability. 

In short, Section 3729(a)(1) demands proof that a false claim was actually pre-
sented to a government employee or official. Section 3729(a)(2), on the other hand, 
requires proof that the defendant intended to influence the Government’s payment 
decision. In the words of the Court, a Section 3729(a)(2) defendant must “intend the 
Government to rely on that false statement as a condition of payment.”

“Government Itself” Must Be The Agreed Upon Target of the 3729(a)
(3) Conspirators

Turning its attention to the Act’s conspiracy provision, 31 U.S.C. 3729(a)(3), the 
Court reached a similar interpretation, holding that it is not enough for a plaintiff 
to show that the “alleged conspirators agreed upon a fraud scheme that had the effect 
of causing a private entity to make payment using money obtained from the Govern-
ment.” The Court held that the plaintiff must prove the conspirators “agreed that the 
false record or statement would have a material effect on the Government’s decision to 
pay the false or fraudulent claim.” 

In turn, because the Court determined that the lower court based its decision on 
an incorrect interpretation of the Act, the Court vacated its judgment and remanded 
the case. 

U.S. v. Hawley, 5:06-cv-04087-MWB (N.D. Iowa June 27, 2008)

United States brought a False Claims Act case against an insurance agent and his 
insurance company, alleging that the defendants participated in a scheme to fraudu-
lently obtain federally insured crop insurance payments for individuals who were 
not eligible for such insurance payments. The government brought claims against 
the defendants under sections 3729(a)(1), (a)(2), and (a)(3) of the False Claims 
Act, alleging that the defendants defrauded a federal crop insurance program. 
The court granted summary judgment in favor of the defendants on the section 
3729(a)(1) claim, and the (a)(2) and (a)(3) claims remained. Following the U.S. 
Supreme Court’s decision in Allison Engine Co., Inc. v. U.S. ex rel. Sanders, 2008 
WL 2329722 (U.S. June 9, 2008), the court, sua sponte, entered summary judgment 
on behalf of the defendants on the (a)(2) and (a)(3) claims as well, and reaffirmed 
its grant of summary judgment in favor of the defendants with respect to the gov-
ernment’s claim under section (a)(1). The court noted that in Allison Engine, the 
Supreme Court held that “a plaintiff asserting a § 3729(a)(2) claim must prove that 
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the defendant intended that the false record or statement be material to the Gov-
ernment’s decision to pay or approve the false claim.” Similarly, a plaintiff asserting 
a claim under § 3729(a)(3) must show that the conspirators agreed to make use of 
the false record or statement to achieve this end.” Applying that reasoning to the 
facts before it, the court determined that the government’s (a)(2) and (a)(3) claims 
could not be maintained. The court found that the “Government itself ” did not pay 
or approve the allegedly false claims, but reimbursed the intermediary insurance 
company, which actually paid those claims. Thus, according to the court, the claims 
could not have been “material” to the government’s decision to pay. Moreover, the 
court concluded that since “the allegedly false crop insurance claims themselves were 
never forwarded to or approved by the government, and there is no showing that the 
defendant intended that the false records or statements would be material to the 
government’s decision to pay or approve the false claim,” the government could not 
maintain an action against the defendants under section (a)(2). Similarly, the court 
determined that “[w]here, as here, the private insurer . . . made the decision to pay 
the false or fraudulent claim, the allegedly false crop insurance claims themselves 
were never forwarded to or approved by the government, and there is no showing 
that the defendants intended that the false records or statements would be material 
to the government’s decision to pay or approve the false claim, the government’s 
‘conspiracy’ claim pursuant to § 3729(a)(3) is insufficient as a matter of law.”

U.S. ex rel. Romano v. New York-Presbyterian Hosp., 1:00-cv-08792-LLS 
(S.D.N.Y. Apr. 2, 2008)

Relator filed suit against a hospital, alleging that it violated the False Claims Act 
by assisting and causing its university-owner to create and use false patient charts 
and records in order to get false Medicaid claims paid. The defendant moved for 
summary judgment, arguing that the submission of the Medicaid claims at issue 
could not satisfy the statute’s “presentment” requirement, since those Medicaid 
claims were not presented to a federal agency, but rather to the state’s Medicaid 
office. The relator opposed the summary judgment motion, arguing that the pre-
sentment issue was immaterial, since section 3729(a)(2) of the statute—which, 
the relator alleged does not include a presentment requirement—makes liable 
anyone who “knowingly makes, uses, or causes to be made or used, a false record 
or statement to get a false or fraudulent claim paid or approved by the Govern-
ment.” In response, the defendant asserted that section 3729(a)(2) also includes 
a presentment requirement. The U.S. District Court for the Southern District of 
New York, rejecting the D.C. Circuit Court’s decision in U.S. ex rel. Totten v. Bom-
bardier Corp., 380 F.3d 488 (D.C. Cir. 2004) and agreeing with the Sixth Circuit’s 
decision in U.S. ex rel. Sanders v. Allison Engine Corp., 471 F.3d 610 (6th Cir. 
2006), cert granted 128 S. Ct. 491 (2007), held that “[t]here is no ‘presentment’ 
requirement preventing liability from being imposed under §3729(a)(2).” Conse-
quently, the court denied the defendant’s summary judgment motion.
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C. Section 3729(a)(7) Definition of “Obligation”

U.S. ex rel. Marcy v. Rowan Cos., Inc., 06-31238 (5th Cir. Mar. 5, 2008)

Relator brought an FCA and a reverse FCA action against offshore drilling com-
panies, alleging the companies failed to disclose their illegal dumping activity in 
statutorily required reports, so as to avoid paying civil fines under applicable feder-
al statutes. The Fifth Circuit, in affirming a lower court’s dismissal of the relator’s 
§ 3729(a)(2) claims, found that the defendants’ statutory requirements to report 
their illegal dumping were not “material” to the defendants’ lease with the federal 
government, since compliance with those statutory requirements was not a prereq-
uisite to continuation of the lease agreement. The court of appeals, relying on ear-
lier precedent, also affirmed the dismissal of § 3729(a)(7) reverse FCA claims, for 
the “obligation” to pay the fines or penalties was not a sufficiently “fixed obligation,” 
but was instead “contingent” upon the government’s prosecutorial discretion. 

Relator alleged that his former employer—a group of offshore drilling companies—
instructed him to illegally dump hazardous materials into the Gulf of Mexico, that 
they intentionally failed to report this activity as is required by federal law, and that 
they intentionally omitted a record of these discharges from their statutorily required 
reports. As a result, the realtor alleged, the companies avoided paying civil fines and 
other penalties under several federal statutes. The relator filed a lawsuit against the 
drilling companies, alleging, among other things, violations of the False Claims Act, 
including violations of section 3729(a)(2) (making a false record or statement to get 
a false claim paid by the government) and section 3729(a)(7) (using a false record or 
statement to avoid an obligation to pay money to the government). The defendants 
moved to dismiss the complaint, alleging that the relator failed to state a claim under 
the False Claims Act and that the relator did not plead the False Claims Act counts 
with sufficient particularity to satisfy the requirements of Federal Rule of Civil Pro-
cedure 9(b). The U.S. District Court for the Eastern District of Louisiana did not 
reach the Rule 9(b) question, but nonetheless dismissed the False Claims Act counts, 
holding that the relator failed to state a claim under the False Claims Act. The relator 
appealed and the 5th Circuit affirmed the district court’s ruling.

Section 3729(a)(2) Claim Was Properly Dismissed

The Fifth Circuit affirmed the lower court’s ruling, dismissing the section 3729(a)(2) 
claim. The court found that the defendants, pursuant to a lease contract, did not re-
quest or demand payment from the United States, but rather, were extracting natural 
resources—oil—that belonged to the United States. However, the relator argued that 
the illegal dumping necessarily violated the lease, and since the defendants failed to 
report their illegal dumping, they impliedly certified compliance with the lease, and as 
received the benefit of being able to continue to take government property as provided 
by the lease. The court declined to rule on whether the defendants made a claim to the 
government for payment by impliedly certifying compliance with the lease. Instead, 
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relying on its prior decision in U.S. v. Southland Management Corp., 326 F.3d 669 (5th 
Cir. 2003), the Fifth Circuit affirmed the dismissal of this claim because it found that 
the defendants’ statutory requirements to report their illegal dumping were not mate-
rial to the defendants’ lease with the United States, since compliance with those statu-
tory requirements was not a prerequisite to continuation of the lease agreement. 

Reverse False Claims Act Claim Was Properly Dismissed

With respect to the reverse False Claims Act claim, the court affirmed the lower court’s 
dismissal. The 5th Circuit, relying on its precedent in U.S. ex rel. Bain v. Georgia Gulf 
Corp., 386 F.3d 648 (5th Cir. 2004), ruled that any obligation the defendants may 
have had to pay fine and/or penalties to the U.S. government were potential and con-
tingent, since, even if the government was aware of the illegal dumping, it still would 
have had to choose whether or not to impose any penalty against the defendants. In 
addition, the court noted that any potential obligation to pay the government arose 
from statutory provisions—the lease agreement did not impose upon the defendants 
any obligations to pay money to the government. Thus, quoting its decision in Bain, 
the court held that the relator did not state a claim under section 3729(a)(7), since 
the potential obligation to pay the government did not “arise out of an economic re-
lationship between the government and the defendant (such as a lease or contract or 
the like) under which the government provides some benefit to the defendant wholly 
or partially in exchange for an agreed or expected payment or transfer of property (or 
on behalf of ) the defendant to (or for the economic benefit of ) the government.” Ulti-
mately, the court held that “[a]ll polluters face the prospect of liability for violations of 
environmental laws, regardless of whether they contract with the federal government 
or not. If such violations were enough to create a reverse False Claims Act claim, it 
would broaden the scope of the Act far beyond present interpretations.”

Relator’s Motion To Amend His Complaint Was Properly Denied

The court of appeals also noted that after the district court dismissed the relator’s 
False Claims Act claims, the relator moved to amend his complaint, in order to add 
allegations that the Department of Justice would seek indictments against at least one 
of the defendants after investigating the relator’s allegations and that one of the de-
fendants had agreed to plead guilty to a felony. The district court denied that motion. 
The Fifth Circuit affirmed that ruling, holding that “[t]he relevant time for evaluat-
ing the nature of Defendants’ obligation to pay is when they made or used the false 
statements. . . The government’s pursuit of charges against individual Defendants oc-
curred well after the false certifications alleged by Marcy in the complaint. Accord-
ingly, the facts Marcy wished to add would not have assisted him in stating a reverse 
False Claims Act claim.
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U.S. ex rel. Little v. Eni Petroleum Co., Inc., 5:06-cv-00120-M (W.D. Okla. 
Aug. 22, 2007)

An Oklahoma district court refused to dismiss a reverse FCA qui tam action, 
which alleged that an oil and gas company falsely certified that calculating and 
reporting interest due on prior royalty underpayments would impose a hardship. 
The court found that a § 3729(a)(7) “obligation to pay” did not arise, for the alleg-
edly false statements made no impact on whether the defendant would ultimately 
be obligated to pay. The court noted that the Secretary of the Interior Department 
is required to calculate the interest due on royalty underpayments, regardless of 
the companies’ calculations.

U.S. ex rel. Rutz v. Village of River Forest, 1:04-cv-08146 (N.D. Ill. Oct. 
25, 2007)

After the city ignored his concerns, a city employee filed a Section 3729(a)(7) re-
verse FCA action, alleging that the grantee-police department had filed a bogus 
status report to conceal the fact that it had misappropriated grant funds. Reading a 
“claim” requirement into Section 3739(a)(7), an Illinois district court dismissed the 
suit, for the status report did not “request” additional money from the government. 
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D. Section 3729(a)(7) Calculating Damages

United States v. Rogan, 06-4144 (7th Cir. Feb. 20, 2008)

The federal government brought an FCA action against a hospital administra-
tor, alleging the administrator conspired with others to defraud the Medicare and 
Medicaid systems by concealing referrals that violated the Stark and Anti-Kick-
back Acts. After an Illinois district court entered judgment of $64 million for the 
government, the defendant-administrator appealed the decision. In affirming the 
decision, the Seventh Circuit ruled that the defendants’ statements were materi-
ally false under the FCA, for the statements were “capable of influencing” a gov-
ernment official. The court of appeals rejected the administrator-defendant’s ar-
gument that “materiality” could only be established by having a federal employee 
testify that the government was sure to enforce the underlying laws. Moreover, 
noting that Medicare and Medicaid payments are conditioned on providers not 
violating the Stark and Anti-Kickback Acts, the Seventh Circuit agreed with the 
government that all of the violative claims alleged in the case should be paid back 
trebled to the government. Lastly, while not opining on the question of whether 
the Eighth Amendment’s Excessive Fines Clause actually applies to civil FCA ac-
tions, the court of appeals determined that the $64 million judgment was not at 
level of being “grossly excessive,” for it was less than four times the actual damages 
and was well within the single digit level the Supreme Court found acceptable in 
State Farm Mutual Automotive Insurance Co. v. Campbell, 538 U.S. 408 (2003). 

The federal government successfully obtained a $64 million judgment against Peter 
Rogan, a former hospital administrator, who conspired with others to defraud the 
Medicare and Medicaid systems by concealing patient referrals that violated the Stark 
and Anti-Kickback Acts. Rogan appealed the decision to the Seventh Circuit.

Testimony of Government Official Is Not Necessary To Establish 
“Materiality”

Rogan argued that the federal government failed to introduce sufficient evidence that 
the underlying claims were “materially” false. According to Rogan, the government 
could have only satisfied the “materiality element” by having a federal government em-
ployee testify that it would not have paid the claims if he knew the providers were 
violating the Stark and Anti-Kickback Acts. 

In rejecting Rogan’s argument, the Seventh Circuit stressed that “materiality” is 
established under the FCA by merely showing that the false claims were “capable” of 
influencing the government’s decision to pay. In turn, testimony from a claims-pro-
cessing officer along the lines of “I follow the law” is not required. Instead, “materiality” 
is an objective standard, which, in this case, is dictated by the language of the Stark 
and Anti-Kickback Acts. The fact that “overworked, harried, or inattentive disbursing 
officers” failed to reject the claims has no baring on whether or not the claims were 
“materially” false. 
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“Reliance Element” Satisfied

Rogan countered that the federal government did not actually “rely” on his omissions. 
While seeming to agree for the first time that “reliance” is an element into the FCA, 
the Seventh Circuit ruled that this was easy to show in this case, for the truth would 
have revealed that the reimbursements were illegal. Again, the court stressed that a 
government employee was not needed to testify that illegal claims would not have 
been paid.

Single Damages Are Entire Amount Paid By The Government for 
Stark-Violative Claims

Then, the court turned its attention to damages. Rogan maintained that even though 
they may have been violating the Stark Act when they submitted reimbursement 
claims to Medicare, the patients still received medical care, so there were not actual 
monetary damages to the government. The court of appeals, in soundly rejecting this 
limited reading of the Act, noted that when the government pays Medicare claims, 
it attaches certain conditions. The court reduced the inquiry to a simple, pithy state-
ment: “When the conditions are not satisfied, nothing is due.” Accordingly, the Sev-
enth Circuit ruled that nothing was due to Rogan for his violative claims, so he was 
liable for three times the entire amount paid under the 1,812 false claims. The final 
calculation came out to $64 million. 

Court Refuses To Entertain Defendant’s Eighth Amendment 
Arguments

Rogan countered that this amount violated the Eighth Amendment’s Excessive Fines 
Clause. As an initial matter, the court of appeals stressed that it was far from clear 
whether the Excessive Fines Clause even applies to civil actions under the False Claims 
Act. Indeed, the U.S. Supreme Court has recently distanced itself from even consider-
ing the Act punitive. For example, in Hudson v. United States, 522 U.S. 93 (1997), the 
Court overruled United States v. Halper, 490 U.S. 435 (1989), and held that penalties 
under the False Claims Act are not criminal punishment for the purpose of the Fifth 
Amendment’s Double Jeopardy Clause. This reversal alone raised serious questions for 
the court of appeals over whether the Excessive Fines Clause was also inapplicable.

However, the Seventh Circuit decided that this issue was not germane in the case 
at bar, for Rogan had failed to raise an excessive-fines argument in the district court, 
and there is no general doctrine of plain-error review in civil cases. Moreover, because 
Rogan persuaded the lower court to exclude certain evidence that was necessary to 
assess “excessiveness,” the Seventh Circuit determined that the record was unsuitable 
to even resolve his constitutional argument. Lastly, the final $64 million judgment 
was less than four times the actual damages, which is well within the single-digit level 
found acceptable in State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 
408 (2003). Indeed, given the egregious facts of this case and the state of the record, 
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the court of appeals ended by stating, “[F]or all we can tell, Rogan’s penalty may be 
too low.”

U.S. ex rel. Purcell v. MWI Corporation, 1:98-cv-02088-RMU (D.D.C. Nov. 
6, 2007)

A qui tam relator brought an FCA action against his former employer-company. 
Later, eight years after the last allegedly false claim was submitted, the govern-
ment intervened in the action and added claims against the company’s president. 
The defendants filed summary judgment motions. The court, in granting the 
president’s motion, found that the government could not take advantage of the 
§ 3731(b)(2) tolling provision, for the relator’s complaint had put it “on notice” 
about the potential claims and the government failed to act within three years of 
being put on notice. However, the court denied the company’s summary judgment 
motion, which had argued that there were no damages because the government 
had already been repaid. The court, instead, found that the company was liable for 
the full amount because the government had not received what it bargained for, 
namely a loan program free of fraud. 

In 1998, Robert Purcell brought an FCA qui tam action against his former employer 
Moving Water Industries, Inc. (MWI), a manufacturer of industrial pumps. In 2002, 
eight years after MWI submitted its last allegedly false claim, the government inter-
vened, bringing suit on its own accord against MWI and its former president and 
majority shareholder, David Eller. The complaint alleged that the defendants failed to 
disclose irregular commissions paid to their Nigerian sales agent from 1992–1994, in 
contravention of certifications signed by the defendants to the United States Export-
Import Bank (Ex-Im), which helped finance the pump sales. The defendants filed mo-
tions for summary judgment. 

FCA Claims Against Individual Defendant Are Time Barred

Eller argued that the government’s FCA claims against him were time barred because 
it failed to file a complaint for “[m]ore than 3 years after the date when facts material 
to the right of action are known or reasonably should have been known,” as required 
by 31 U.S.C. 3731(b)(2).

The timeliness of a plaintiff ’s complaint under § 3731(b)(2) of the FCA depends 
on a determination of when the fraud at issue was known or reasonably should have 
been known. In the D.C. Circuit, the limitations period starts to run on “the first date 
that the injured party possesses sufficient critical facts to put him on notice that a 
wrong has been committed and that he need investigate to determine whether he is 
entitled to redress.” Loughlin v. United States, 230 F. Supp. 2d 26, 40 (D.D.C. 2002) 
(quoting Zeleznik v. United States, 770 F.2d 20, 23 (3d Cir.1985)). In short, the court 
had to determine at what point was the government on notice of the injury alleged in 
the complaint. 
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The government claimed that the relator’s statement did not notify the govern-
ment of a potential claim, because the statement failed to provide sufficient evidence 
that the certifications were “false”; i.e., the statement includes no information about 
the commissions paid by MWI.

The court rejected the government’s argument, for the relator’s complaint and state-
ment of material evidence “provide[d] the government (specifically, the Department of 
Justice) with evidence supporting at least the beginnings of its current case against the 
defendant.” According to the court, the government was on notice even though the ex-
tent and precise nature of an injury remained unclear. Accordingly, because the court 
decided that the government could not take advantage of the § 3731(b)(2) tolling 
provision, the court concluded that the claims against Eller were time barred. 

The Repayment of Loans In Full Does Not Nullify Damages 
Calculation

The defendants also claimed that because the government was repaid in full, it in-
curred no damages and, therefore, may only claim statutory penalties. The government 
responded that the defendants may be entitled to a credit equal to the amount that the 
United States has recouped, but only after the government’s damages are trebled. 

The court observed that in D.C. Circuit, damages are ultimately measured based 
on “what the government would have paid out had it known of the information that 
[the defendant] omitted.”United States v. TDC Mgmt. Corp., Inc., 288 F.3d 421, 428 
(D.C.Cir.2002).

The defendants directed the court’s attention to the case of Ab-Tech Construction, 
Inc. v. United States, in which a government contractor for a data processing facility vi-
olated eligibility criteria in its subcontracting work, misrepresenting that public funds 
were being expended to assist minority-owned enterprises. 31 Fed.Cl. 429, 434 (Fed.
Cl.1994). The government sought as damages the entire amount it had paid Ab-Tech 
for the data processor, but the court denied this relief, finding that the government had 
offered “[n]o proof ... to show that [it] suffered any detriment to its contract interest 
because of Ab-Tech’s falsehoods. Rather, the [g]overnment got essentially what it paid 
for.”Id.

As an initial consideration, the court noted that Ab-Tech constitutes persuasive 
rather than controlling precedent. Instead, the court relied on precedent that instructs 
that causation is met where false statements are critical to eligibility for a loan or bear 
upon the likelihood of an applicant’s meeting loan payments. United States v. Hibbs, 
568 F.2d 347, 352 (3d Cir. 1977). According to the court, when these conditions are 
present, it is likely that the entire amount of federal funds expended on a program 
would not have been spent. United States v. Inc. Vill. of Island Park, 888 F. Supp. 419, 
443 (E.D.N.Y. 1995); U.S. ex rel. Schwedt v. Planning Research Corp., 59 F.3d 196, 200 
(D.C. Cir. 1995), 

The defendants did not contest that compliance with Ex-Im’s regulations was 
critical to eligibility for Ex-Im financing or that the payment of unnecessarily large 
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commissions could bear upon the likelihood of a beneficiary repaying the loan in full. 
The court ruled that this alone rendered the defendants liable for the full loan amount. 
In fact, the court did not even need to distinguish Ab-Tech to reach this conclusion-
because here the government did not “get essentially what it paid for.” Ab-Tech, 31 
Fed.Cl. at 434. Ex-Im’s mission includes ensuring that government-sponsored export 
loans advance an international trading regime based on transparency, accountability 
and corruption-free economic exchange. The court observed that Ex-Im’s benefit of 
the bargain was inextricably intertwined with the fulfillment of the terms and repre-
sentations of the bargain. Because that is what the defendants denied to Ex-Im, the 
court held that damages were appropriate. 

recent false claims act & qui tam decisions
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E. Section 3729(C) Definition of “Claim”

U.S. ex rel. Goughnour v. REM Minnesota, Inc., 0:06-cv-01601-PAM-RLE 
(D. Minn. Nov. 20, 2007)

A relator brought an action against a home health care agency, alleging that it 
fraudulently won a competitive bid to provide Medicaid-funded services by im-
properly shifting expenses on its budget sheet. Reading § 3729(c) to be an ex-
clusive list of allowable false “claims,” a Minnesota district court ruled that the 
relator had failed to allege a “claim,” for “internal accounting reports” are not listed 
in § 3729(c). The court also refused to allow the relator an opportunity to amend 
his complaint, for the government did not have a chance to review the additional 
information obtained during post-declination discovery.

REM Minnesota, Inc. contracted with human service agencies in Minnesota counties 
to provide group home health care services. These Medicaid-funded contracts were 
awarded based on competitive bidding.

As a REM Minnesota regional director, Marshall Goughnour discovered that the 
company was improperly shifting expenses between regions so as to give the impres-
sion to the state that it had a balanced budget. After raising his concerns internally 
about its accounting practices and being fired, Goughnour field an FCA qui tam action 
solely under provision 3729(a)(2). After the government declined to intervene, REM 
Minnesota filed a motion to dismiss.

Relator Failed To Allege A “Claim”

FCA Section 3729(a)(2) imposes liability when a person “knowingly makes, uses, or 
causes to be made or used, a false record or statement to get a false or fraudulent claim 
paid by government.” 

Targeting the language of § 3729(a)(2), REM Minnesota maintained that the 
complaint lacked particularity, for it failed to explain how the budgets caused the fed-
eral government to actually pay or approve any fraudulent “claims.”

The court, viewing § 3729(c) definition of “claim” as an exclusive list, concluded 
that “internal accounting reports and budgets do not fit within the statutory defini-
tion.” In turn, because Goughnour failed to allege a “claim,” the court granted the de-
fendant’s motion to dismiss. 

Relator Was Not Permitted To Amend His Complaint

The court also refused to allow Goughnour an opportunity to amend his complaint. 
The court noted that discovery had continued during the pendency of the motion, and 
to allow Goughnour to amend his complaint based on this post-declination discovery 
would, according to the court, run counter to the FCA scheme. Specifically, the court 
quoted U.S. ex rel. Joshi v. St. Luke’s Hospital, Inc., 441 F.3d 552, 560 (8th Cir. 2006), 



18 TAF Quarterly Review

recent false claims act & qui tam decisions

in concluding that permitting a relator to file another complaint after additional dis-
covery would mean that the government was compelled to decide whether or not to 
intervene absent complete information about the relator’s cause of action. 
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F. Section 3730(b)(1) Government Consent for Dismissal

U.S. ex rel. Globe Composite Solutions, Ltd. v. Solar Construction, Inc., 
1:05-cv-10004-JLT (D. Mass. Dec. 19, 2007)

Over the objections of the government, a qui tam relator and a defendant sought 
to dismiss an FCA action with prejudice as to the relator and the government. 
However, a Massachusetts district court, pointing to the language of § 3730(b)(1), 
refused to dismiss the government’s claims with prejudice.

Globe Composite Solutions brought an FCA qui tam action and a related action 
against its competitor Solar Construction, Inc. The defendant agreed to settle the 
related action, which was filed in another court, but only if the FCA action was vol-
untarily dismissed with prejudice as to the relator and the federal government. The 
government, however, objected and argued that such a dismissal was not permitted 
without the consent of the Attorney General.

In agreeing with the government, the court observed that § 3730(b)(1) unquali-
fiedly provides that a qui tam action “may be dismissed only if the court and Attorney 
General give written consent.”

Accordingly, the court ruled that it did not have the authority to dismiss the ac-
tion with prejudice as to the claims of the government, for the government had not 
consented to such a dismissal. In turn, the court dismissed the case with prejudice as 
to the relator and without prejudice as to the government. 
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G. Section 3730(c)(5) Alternative Remedy

U.S. ex rel. Hefner v. Hackensack University Medical Center, 06-2287 (3d 
Cir. July 17, 2007)

The Third Circuit, finding that the relator failed to satisfy the FCA scienter ele-
ment, affirmed a New Jersey district court’s summary judgment dismissal of a qui 
tam action, where the relator alleged that a healthcare provider was reckless in 
not installing an adequate system for catch billing errors. In the alternative, the 
relator argued that he had, at least, a right to a share of an earlier government 
settlement. The court, however, pointed to the language of the Section 3730(c)
(5) alternate remedy provision in stressing that a relator’s rights in an alternate 
remedy proceeding are the “same rights” that the relator would have had if the ac-
tion had proceeded under the FCA. Accordingly, because the relator did not raise 
an actionable FCA claim, the court ruled that he could not obtain a share of the 
alternate remedy. 

U.S. ex rel. Hendow v. University of Phoenix, 2:03-cv-00457-GEB-DAD 
(E.D. Cal. Aug. 20, 2007)

While qui tam relators were successfully appealing the dismissal of their FCA ac-
tion against a for-profit university, the U.S. Department of Education (DOE) ad-
ministratively settled the allegations for $9.8 million. The defendant-university, 
pointing to the Section 3730(c)(5) alternate remedy provision, argued that the re-
lators’ claims were now barred as moot and that the relators were limited to their 
share of the $9.8 million administrative settlement. A California district court, 
rejecting the defendant’s argument, observed that the DOE settlement agreement 
explicitly excluded the defendant’s potential FCA liability. The court further noted 
that the FCA “commits exclusive authority to settle…claims to the Attorney Gen-
eral,” and the administrative settlement was entered into without the “knowledge 
of the Attorney General.”
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H. Section 3730(d)(1) Reasonable Attorneys’ Fees

U.S. ex rel. Gonter v. Hunt Valve Company, Inc., 07a0490p.06 (6th Cir. 
Dec. 18, 2007)

After settling an FCA qui tam case, a district court ordered the defendant to pay 
the relators’ previous law firm a certain amount for the work it did on behalf of the 
relators in the case. The firm appealed the decision to the Sixth Circuit, arguing 
that the court abused its discretion by using lower, earlier rates and by not ap-
plying a 25% enhancement of the lodestar amount. The firm also argued that the 
court impermissively excluded the fees earned for litigating the fee petition. The 
Sixth Circuit, in affirming the use of the earlier rates, determined that the court 
gave a sufficiently “clear and concise” explanation. The court of appeals also agreed 
that this case was not one of the rare cases of “exceptional success” to warrant an 
enhancement. However, the court, in reversing part of the lower court’s decision, 
held that “time spent in preparing, presenting, and trying attorney fee applications 
is compensable as part of the reasonable fee.”

Tina and William Gonter filed an FCA qui tam actions against several shipbuilders 
and Hunt Valve Company, a manufacturer of faulty valves used in U.S. Navy subma-
rines and ships. The government ultimately intervened and settled the suit against 
Hunt Valve, but declined to intervene in the suit against the shipbuilders.

From 2001 until March 2005, the relators were represented by the law firm of 
Helmer, Martins, Rice & Popham Co., L.P.A. (“HMRP”). When the two HMRP 
attorneys overseeing the case joined another firm, Volkema Thomas LLP, the relators 
chose to conclude HMRP’s representation and to continue with Volkema Thomas. 

Subsequently, in March 2006, the relators reached a $12.5 million settlement with 
the shipbuilders. HMRP sought $2,758,748.12 in attorneys’ fees and $124,498.29 
in reimbursable expenses, for a total of $2,883,246.41. The shipbuilders’ agreed that 
they owed HMRP for its work on the case, but argued that the amount should to-
tal $1,110,789.85, representing $1,019,953.21 in attorneys’ fees and $90,836.14 in 
expenses. The lower court ultimately awarded HMRP fees of $1,749,245.80 and ex-
penses of $122,500.60, for a total of $1,871,746.40. HMRP appealed the decision to 
the Sixth Circuit. 

Lower Court Provided An Adequate Reason To Apply Earlier, Lower 
Rates

HMRP argued that the district court abused its discretion by using 2004 billing rates 
instead of the then-current 2005 rates. As an initial matter, the Sixth Circuit stressed 
that the starting point for determining a reasonable fee is lodestar, which is the prod-
uct of the number of hours billed and a reasonable hourly rate.

The lower court reasoned that to award fees based on the then-current 2005 rate 
would be tantamount to a “windfall” for HMRP, for the bulk of the legal work oc-
curred from 2001 to 2003. However, seeking to compensate HMRP for its long wait 
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in obtaining payment for 2001–2003 work, the court selected a middle ground of 
2004 rates. 

The Sixth Circuit, noting the district court’s “clear and concise” explanation, ruled 
that the court did not abuse its discretion in applying 2004 rates.

It Was Acceptable Not To Apply A Fee Enhancement

On appeal, HMRP argued that the district court abused its discretion by not applying 
a 25% enhancement of the lodestar.

The Sixth Circuit reiterated its earlier holding that fee enhancements are only 
permissible in rare cases of “exceptional success.” Barnes v. City of Cincinnati, 401 F.3d 
729, 745 (6th Cir. 2005). Moreover, the U.S. Supreme Court has cited with approval 
a Fifth Circuit opinion, which enunciated several factors that a court may consider in 
determining whether a reasonable fee ought to include an augmentation. See Johnson 
v. Georgia Highway Express, Inc., 488 F.2d 714, 717–19 (5th Cir. 1974).

HMRP pointed to a number of Johnson factors in support of its argument for 
an enhancement. In particular, HMRP highlighted that the $12.5 million settlement 
with the shipbuilders comprised over fifty percent of the yearly total for noninter-
vened FCA actions in 2006. 

The district court agreed with HMRP that it was a “substantial sum,” but it also 
observed that the relators originally alleged over $100 million in damages. More im-
portantly, though, the court noted that the two former HMRP most involved in the 
settlement had not sought an enhancement. Consequently, the district court refused 
to apply an enhancement.

The Sixth Circuit noted that there was not a single case where a decision not to 
apply an enhancement was overturned as an abuse of discretion. The court of appeals, 
refusing to break new ground, affirmed the lower court’s “adequately explained” deci-
sion for denying the enhancement. 

Time Spent Litigating A Fee Petition Is Compensable

Lastly, HMRP argued that the lower court abused its discretion by refusing to award 
attorneys’ fees for litigation related to the fee petition itself. In its fee petition, HMRP 
sought $72,556 in compensation for the preparation and resolution of the dispute 
over the attorneys’ fee award. The district court awarded only $30,083 for preparing 
the petition but zero for litigating the issue.

The Sixth Circuit previously addressed the issue in the context of Title VII in 
Coulter v. Tennessee, 805 F.2d 146 (6th Cir. 1986). In Coulter, the Sixth Circuit held 
that “time spent in preparing, presenting, and trying attorney fee applications is com-
pensable as part of the reasonable fee.” Id. at 151 (emphasis added). However, the 
Coulter court limited compensable hours for preparing and “successfully” litigating a 
fee petition to three percent of the hours in the main case.

In turn, because the district court’s decision excluded the time spent litigating the 
fee petition, the Sixth Circuit reversed this part of the decision and applied the three 
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percent rule to the lower court’s lodestar award of $1,749,245, yielding a product of 
$52,477 in attorneys’ fees. 

U.S. ex rel. LeFan v. General Electric Company, 4:00-cv-00222-JHM-ERG 
(W.D. Ky. Jan. 15, 2008)

After the government intervened and settled a qui tam action, the relators filed 
Section 3730(d)(1) motions, seeking “reasonable” attorneys’ fees and costs against 
the defendant. While a Kentucky district court recognized that it was free to look 
to a national market in determining “reasonable fees,” particularly given the area 
of legal specialization, it chose to reduce the relators’ attorneys’ fees to correspond 
to the “going rate” for complex civil litigation in the jurisdiction. However, to com-
pensate the firms for their delay in receiving payment during the sixteen years of 
litigation, the court calculated the attorneys’ fees based on their current hourly 
rates. Over the defendants’ objections, the court awarded the relators attorneys’ 
fees for the time they spent assisting the government with the government’s factual 
investigation. Lastly, the court awarded attorneys’ fees for the time spent prepar-
ing and successfully litigating the fee petition, especially since the allotted time 
was less than three percent of the hours of the main case. 

U.S. ex rel. Greendyke v. CNOS, P.C., 4:04-cv-04105-LLP (D.S.D. Sept. 27, 
2007)

Over the defendant’s objection that the motion was untimely, a South Dakota dis-
trict court granted a relator’s motion for attorneys’ fees and costs pursuant to 31 
U.S.C. § 3730(d)(1). The court found that the court’s order dismissing the settled 
qui tam action did not trigger the requirement to file a motion for attorney fees 
within fourteen days after the entry of the order. The court noted that there were 
still issues before the court, including the amount of attorneys’ fees the defendant 
would owe the relator and the amount of the relator’s share. 
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I. Section 3730(d)(3) Relator’s Share for Initiator of Fraud

U.S. ex rel. Marchese v. Cell Therapeutics, Inc., 2:06-cv-00168-MJP 
(W.D. Wash. Dec. 14, 2007)

After the government intervened and settled an FCA qui tam action, the govern-
ment argued, under § 3730(d)(3), that the relator should not receive a relator’s 
share, for he supposedly “initiated” and “planned” the fraudulent scheme. A Wash-
ington district court, in rejecting the government’s argument, noted that he sought 
out the advice of the company’s consultant and made an honest mistake in advanc-
ing the plan. However, because he did not act immediately to rectify the problem 
as soon as it became apparent, the court only awarded him the statutory minimum 
of 15 percent. 

While employed as a Cell Therapeutics, Inc. (CTI) sales representative, James Marchese 
was assigned the “special project” of figuring out how CTI could get its cancer drug 
Trisenox’s off-label indications listed in the compendia so those indications could be 
reimbursable by Medicare. Relying on the advice of CTI’s consultant Documedics, 
Marchese erroneously believed that because the off-label indications had recently 
obtained “orphan drug status” from the FDA, they were automatically Medicare-re-
imbursable. Then, Marchese sought and obtained publication in an ACCC Bulletin 
wrongfully announcing the reimbursement “change” to the medical community. 

Subsequently, after Marchese realized his mistake, he did not take immediate ac-
tions to rectify the situation. Instead, when he was passed over for a promotion, he 
informed his supervisors that CTI was benefiting from his actions and that he should 
be rewarded with a promotion. When CTI fired Marchese, he brought his fraud con-
cerns to the federal government and later filed an FCA qui tam action against the 
company. With the assistance of Marchese, the government eventually intervened and 
settled the case for $10.5 million.

The government then balked at paying Marchese a relator’s share. The govern-
ment, citing 31 U.S.C. § 3730(d)(3), argued that his share should be reduced to zero, 
for he “planned and initiated” the fraud. 

Relator Did Not “Plan” Or “Initiate” Fraud

In reviewing the government’s motion, the court stressed that the government bears 
the burden of proving that the relator was the planner and initiator of the fraud. 
Here, while the court recognized Marchese’s role in obtaining CTI’s publication in the 
ACCC bulletins, it determined that his initial interpretation of the statute governing 
Medicare reimbursement was honest, albeit flawed. In particular, the court noted his 
efforts in seeking and obtaining advice from CTI’s consultant about this very issue. In 
turn, the court determined that he did not “plan” or “initiate” the scheme, and thus the 
court could not apply § 3730(d)(3) to lower Marchese’s relator share below the FCA 
minimum of 15 percent.



Vol. 49 • July 2008 25

statutory interpretations

However, in determining where his share fell within the acceptable 15-to-25 per-
cent range for intervened actions, the court highlighted his delayed protestations to 
the company. This, on balance, led the court to award him the minimum amount avail-
able under the Act, fifteen percent, or $1,575,000. 
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J. Section 3730(d)(4) Attorneys’ Fees & Expenses for 
“Frivolous” Qui Tam Suits

U.S. ex rel. Haight v. Catholic Healthcare West, 2:01-cv-02253-FJM (D. 
Ariz. Feb. 29, 2008)

An animal rights group brought an FCA qui tam action against a medical research 
facility, alleging that it made false claims in connection with an NIH research 
grant application to fund cancer research involving the use of dogs. After an Ari-
zona district court granted summary judgment in favor of the defendant-facility, 
the defendant-facility filed a 31 U.S.C. § 3730(d)(4) motion seeking attorneys’ 
fees and expenses from the relator. While the defendant-facility conceded that the 
underlying allegations were not “frivolous,” it argued that Section 3730(d)(4) still 
applied, for the relator’s “obvious social agenda” demonstrated that it was “brought 
primarily for purposes of harassment.” In denying the motion, the district court 
declared that, given the potential “sizeable award,” it could not conclude that the 
suit was primarily brought for purposes of harassment, as required to award § 
3730(d)(4) attorneys’ fees and expenses. 

An animal rights group brought an FCA qui tam action against a medical research 
facility, alleging that it made false claims in connection with an NIH research grant 
application to fund cancer research involving the use of dogs. While the district court 
ultimately dismissed the relator’s action, it concluded that the claims were not so lack-
ing in legal merit as to be deemed frivolous. Nevertheless, the defendants subsequently 
filed a motion seeking attorneys’ fees and expenses pursuant to 31 U.S.C. § 3730(d)
(4), arguing that even though the claims were not “frivolous,” Section 3730(d)(4) still 
applied, for the claims were “brought primarily for purposes of harassment.” Specifi-
cally, the defendants claimed that the relator used this litigation to advance its social 
agenda of stopping the use of animals in medical research.

Suit Was Not Brought Primarily For Purposes Of Harassment

Section 3730(d)(4) provides for attorneys fees to a prevailing defendant when a plain-
tiff ’s claims are “clearly frivolous” or “brought primarily for purposes of harassment.” In 
parsing the language of the Act, the court noted that if evidence of an improper mo-
tive were the only consideration, the inquiry would end. However, § 3730(d)(4) pro-
vides that not only must evidence exist that plaintiffs were motivated by an improper 
purpose, but also that their claims were brought “primarily” for that purpose. Having 
previously concluded that the relator’s claims were not frivolous, the court was unable 
to conclude that the promotion of relator’s social agenda was “paramount over assert-
ing their non-frivolous claims that, if successful, could have earned them a sizable 
award.” In turn, because there was no showing that the claims were brought primarily 
for purposes of harassment, the court denied the defendants’ § 3730(d)(4) motion for 
attorneys’ fees and non-taxable costs.
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Prevailing Party Awarded FRCP 54(d)(1) Costs

The court then took up the issue of whether the defendants were allowed costs under 
FRCP 54(d)(1). Rule 54(d)(1) provides that costs other than attorneys’ fees “should 
be allowed to the prevailing party.” Citing an earlier Ninth Circuit decision, the court 
laid out the controlling case law: “The unsuccessful litigant can overcome this pre-
sumption [in favor of the award of costs under Rule 54(d) ] only by pointing to some 
impropriety on the part of the prevailing party that would justify a denial of costs.... A 
district court therefore must award costs unless the prevailing party is guilty of some 
fault, misconduct, or default worthy of punishment.” U.S. ex rel. Lindenthal v. General 
Dynamics Corp., 61 F.3d 1402, 1414 (9th Cir.1995) (applying Rule 54(d) in a False 
Claims Act case) (citation omitted).

While the relator did not allege any impropriety or misconduct on the part of 
the defendants, the relator claimed that a permissive award of costs would chill the 
exercise of rights by qui tam litigants both in this case and other FCA cases. However, 
the court countered that such a blanket exclusion of costs in FCA cases was rejected 
in Lindenthal. Id. at 1413–14. 

With no evidence of “some impropriety on the part of the” defendants, the court 
allowed costs in the amount taxed by the clerk of the court. 

U.S. ex rel. Chabot v. Westgate Homes, Inc., 6:06-cv-01534-PCF-KRS 
(M.D. Fla. Feb. 8, 2008)

After a relator served his unsealed qui tam complaint on the defendant, the defen-
dant filed an answer in which it denied the relator’s claims and asserted a counter-
claim for attorneys’ fees and expenses under 31 U.S.C. § 3730(d)(4). The relator, 
in moving to dismiss the counterclaim, argued that Section 3730(d)(4) does not 
create an independent cause of action. While a Florida district court ruled that, as 
a matter of procedural technicality, § 3730(d)(4) could not be raised as a counter-
claim, the court did allow the “substance” of the demand, for it placed the relator 
on notice that such an award would be sought if the defendant prevailed. 

Gregory Chabot brought an FCA qui tam action against Westgate Homes, Inc. When 
the government declined to intervene in the suit, Chabot served the complaint on 
the defendant. Subsequently, Westgate filed an answer, which included a counterclaim 
seeking attorneys’ fees and expenses under 31 U.S.C. 3730(d)(4). Chabot filed a mo-
tion to dismiss the counterclaim as procedurally improper. 

Chabot argued that Westgate’s Counterclaim was improper because Section 
3730(d)(4) does not create an independent cause of action. Instead, Chabot main-
tained, “a claim for fees and costs must be made by motion only if [Westgate] prevails 
and can establish that the claims were objectively frivolous, vexatious or brought for 
the purpose of harassment.” 
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Section 3730(d)(4) Simply Needs To Be Raised By Motion, Not As A 
Cause of Action

As an initial matter, the court noted that it is well established that unless otherwise 
specified by statute, a request for an award for attorneys’ fees is “simply a demand for 
a particular remedy” rather than an independent cause of action. E .g., Valcon II, Inc. 
v. United States, 26 Cl.Ct. 393, 398 (Cl.Ct. 1992). Moreover, the Eleventh Circuit has 
explained that a party’s failure to plead a demand for attorneys’ fees will not usually bar 
that party from later seeking attorneys’ fees. Capital Asset Research Corp. v. Finnegan, 
216 F.3d 1268, 1270–71 (11th Cir. 2000) (citing Engel v. Teleprompter Corp., 732 F.2d 
1238, (5th Cir. 1984)). 

Thus, as a matter of procedural technicality, the court agreed that Westgate erred 
in labeling its demand for attorneys’ fees as a counterclaim. However, the court ruled 
that the substance of the demand was appropriate, for it puts Chabot on notice that 
such an award will be sought if it prevails and the statutory requirements are satisfied. 
Therefore, the court did not strike the demand itself.

U.S. ex rel. Montgomery v. St. Edward Mercy Medical Center, 2008 WL 
110858 (E.D. Ark. Jan. 8, 2008)

After an FCA defendant was successful in using the recent U.S. Supreme Court 
Rockwell decision to dismiss a qui tam suit, it filed a motion with an Arkansas dis-
trict court seeking attorneys’ fees and expenses pursuant to 31 U.S.C. § 3730(d)
(4). In denying the defendant’s motion, the court ruled that it could not deem the 
suit “frivolous” under § 3730(d)(4), especially since the deciding Rockwell decision 
was not established law when the originally filed his qui tam suit. 
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K. Section 3731(d)(1) Collateral Estoppel

U.S. v. Davis, 7:05-cv-00393-EBA (E.D. Ky. Apr. 11, 2008)

The United States filed an FCA action against J&J Medical, Inc. and two individu-
als—Carolyn Davis and Otis Davis—alleging that they conspired and engaged in 
a scheme to defraud the Medicare program by falsifying test results and certificates 
of medical necessity and by fraudulently billing Medicare. In a separate criminal 
proceeding, the defendants were convicted of health care fraud, and their convic-
tion was upheld by the Sixth Circuit. The United States then moved for summary 
judgment in the civil case, and sought treble damages, penalties and costs. Neither 
J&J Medical, Inc. nor Otis Davis responded to the summary judgment motion; 
Carolyn Davis replied, asserting that she did not knowingly or intentionally com-
mit fraud, but that she merely relied on information provided to her by others. 
Applying Federal Rule of Civil Procedure 56(e), the U.S. District Court for the 
Eastern District of Kentucky granted summary judgment in the government’s fa-
vor with respect to defendants J&J Medical, Inc. and Otis Davis, since neither de-
fendant responded to the government’s summary judgment motion and the court 
did not identify any issue of material fact. With respect to defendant Carolyn Da-
vis, the court held that, even though she responded to the government’s motion, 
a grant of summary judgment in the government’s favor was still warranted, since 
she did not raise any issues of material fact, but instead relied exclusively on the 
testimony she offered at her criminal trial. The court held that, based on collateral 
estoppel, it was barred from re-litigating the issues that were decided against Ms. 
Davis in her criminal trial. The court then ruled on the appropriate damages to be 
paid, and held that the amount of restitution the defendants were ordered to pay 
by the criminal court would serve as a guide to determining the amount of the gov-
ernment’s actual damages—which the court trebled. However, the court held that 
the amount the defendants paid as a result of the criminal proceedings would be 
credited toward the civil damages. The court also held that the defendants would 
pay $100,000 in penalties, to cover more than 1,600 false claims.

United States v. Convalescent Technologies, Inc., 4:03-cv-00032-FL 
(E.D.N.C. July 19, 2007)

After a jury found an ambulance transportation company guilty of 343 criminal 
health care violations, the government entered a summary judgment motion un-
der the civil FCA, arguing that the criminal convictions for health care fraud have 
collateral effect under 31 U.S.C. § 3731(d), which prevents the defendants from 
denying FCA liability. While a North Carolina district court noted that an FCA 
violation and a criminal charge of health care fraud have different elements, it 
found that all elements of an FCA claim were presented to and decided by the jury 
in the criminal case. However, when it came to calculating the civil penalties for 
the FCA violations, the court observed that while the defendants were convicted 
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of 343 counts of health care fraud, the jury never determined the exact number of 
false claims actually submitted to the government. Accordingly, the court granted 
the summary judgment motion for a single FCA violation, but encouraged the 
government to establish its right to recover for additional alleged FCA violations. 
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A. Section 3730(B)(5) First-to-File Bar

U.S. ex rel. Batty v. Amerigroup Illinois, Inc., 1:05-cv-01416 (N.D. Ill. 
Dec. 19, 2007)

According to an Illinois district court, a second-filed FCA qui tam action raised 
substantially the same allegations as was addressed during the success jury trial 
of the first-filed, intervened FCA qui tam action. In turn, the court ruled that the 
Section 3730(b)(5) first-to-file bar precluded the relator from proceeding with 
her suit. Moreover, because the government had intervened in the earlier suit, 
the court also concluded that the Section 3730(e)(3) government-action bar also 
blocked the action. Lastly, the court, highlighting plaintiff-employee’s compliance 
responsibilities, the court held that the defendant-employer was not put “on no-
tice” that she was engaging in protected activity, as required to bring an actionable 
§ 3730(h) anti-retaliation action. 

Colleen Batty, a former associate vice president of provider relations for Medicaid 
health maintenance organization (HMO) Amerigroup Illinois, Inc., brought an FCA 
qui tam action against the HMO and its parent company, alleging fraud in connec-
tion with Medicaid recipients in Illinois, and that she was discharged, in violation 
of 31 U.S.C. § 3730(h), for attempting to bring the HMO in compliance with its 
contract with the State of Illinois. Ultimately, the government declined to intervene in 
her suit. Subsequently, the government intervened in, and obtained a successful jury 
verdict in, an earlier filed qui tam suit that raised similar allegations against these same 
defendants. Then, the defendants filed a motion to dismiss Batty’s suit, arguing that 
the court lacked jurisdiction over the FCA claims, for they were duplicative of claims 
raised in the jury trial. The defendants also encouraged the court to dismiss her § 
3730(h) claims for failing to state an actionable claim. 

First-To-File Bar Precluded Relator’s Suit

The FCA’s first-to-file bar, 31 U.S.C. § 3730(b)(5), provides: “When a person brings 
an action under this subsection, no person other than the Government may intervene 
or bring a related action based on the facts underlying the pending action.” In this case, 
the court, after examining the two actions, found that the “facts underlying” the earlier 
filed qui tam action were sufficiently similar to the facts underlying Batty’s qui tam suit 
as to block her case from proceeding. While the court conceded that her complaint 
provided “additional details,” the court determined that her claims were based on the 
“same core facts and general conduct” alleged in the earlier action. Accordingly, the 
court concluded that the first-to-file bar barred her suit.
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Government-Action Bar Precluded Relator’s Suit

Even if the first-to-file bar did not apply, the court found that the government-action 
bar presented an alternative ground for dismissing Batty’s action. The government-
action bar, 31 U.S.C. § 3730(e)(3), provides: “In no event may a person bring an action 
under [the qui tam provisions] which is based upon the allegations or transactions 
which are the subject of a civil suit or an administrative civil money penalty proceed-
ing in which the Government is already party.” Here, because the government had 
intervened in the earlier filed qui tam suit, the court quickly found that the govern-
ment was already a party, and based on the same comparison analysis applied under 
the first-to-file bar inquiry, Batty’s complaint was based upon the same “allegations or 
transactions” as the earlier action. Accordingly, the court also ruled that Batty’s claims 
were also barred under the government-action bar. 

Relator’s Job Responsibilities Did Not Put His Employer “On Notice” 
That He Was Engaged In Protected Activity 

In assessing whether Batty raised an actionable 31 U.S.C. § 3730(h) anti-retaliation 
claim, the court stressed that, under the controlling case law of the circuit, the relator 
must put the defendants “on notice” that she was engaged in protected activity when 
they fired her. Moreover, where the plaintiff ’s job responsibilities include issues of 
regulatory compliance, the courts apply an even stricter notice standard. 

Here, the defendants argued that the relator did not adequately put them on notice 
that she was engaged in protected activity, especially since her job involved improving 
provider relations and dealing with provider payment issues. The court, agreeing with 
the defendants, found that she did not put them on notice when she merely informed 
her supervisors “that the Defendants were not, but must in fact, bring the Defendant 
into compliance with the settlement agreement and Medicaid contracts.” 

However, while the court ultimately granted the defendants’ motion to dismiss 
Batty’s anti-retaliation claim, the court allowed her an opportunity to amend, so she 
could provide additional information to satisfy this notice requirement. 
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B. Section 3730(e)(4) Public Disclosure Bar and Original 
Source Exception

U.S. ex rel. Wilson v. Graham County Soil & Water Conservation Dist., No. 
07-1322 (4th Cir. June 9, 2008)

A former county employee filed a False Claims Act suit alleging a conspiracy to de-
fraud the United States out of federal disaster relief funds. The defendants moved 
for summary judgment, arguing that the relator’s claims were based on state and 
county audit reports, and thus were barred under the False Claims Act’s public 
disclosure bar. The district court agreed that the public disclosure bar stripped 
it of jurisdiction over the relator’s claim and granted summary judgment in the 
defendants’ favor. In the alternative, the district court held that the relator’s claims 
failed on the merits. The relator appealed to the Fourth Circuit, which vacated the 
district court’s decision and remanded the case. The appellate court held that the 
public disclosure bar only applies to federal administrative reports and audits (and 
not state or local government reports and audits), and therefore the district court 
erred in its ruling.

Karen Wilson, a former employee of the Graham County, North Carolina Soil and 
Water Conservation District, filed a False Claims Act lawsuit in the U.S. District 
Court for the Western District of North Carolina, alleging that her county, Cherokee 
County (a neighboring county), and various individuals participated in a conspiracy 
to defraud the United States out of federal disaster relief funds. Wilson’s complaint al-
leged that, following a massive storm and resulting flooding, the two counties applied 
for assistance under the Emergency Watershed Protection Program. Pursuant to the 
terms of that program, the money given to the counties was to reimburse them for the 
75% of the cost of hiring contractors to perform clean-up and repair work in the after-
math of the storm. The program also required that a representative from the National 
Resources Conservation Service inspect the contractors’ work before the counties 
could be reimbursed. Wilson alleged that the two counties and the two NRCS inspec-
tors failed to seek bids on the clean-up and repair contracts and that those contracts 
were awarded to government insiders, who, in return, split the federal dollars used to 
pay for the contracts with the two inspectors. In addition, she alleged that some of the 
work the counties were charged for was never performed by the contractors and never 
reported by the inspectors. Graham County requested that an audit be performed on 
the contracts, and the audit report substantiated the relator claim that work was not 
performed. Moreover, the state launched and investigation, which resulted in a report 
that substantiated Wilson’s claims. 

The defendants sought summary judgment, arguing that, because of the existence 
of the two reports, Wilson’s claims were barred by the False Claims Act’s public disclo-
sure bar, and therefore the district court did not have subject matter jurisdiction over 
her claims. The district court agreed and granted summary judgment in the defen-
dants’ favor. The court also ruled, in the alternative, that Wilson’s claims lacked merit. 
Wilson appealed to the 4th Circuit. The circuit court noted that the False Claims 
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Act specifies that the public disclosure bar prohibits suits based upon “congressional, 
administrative, or [GAO] report[s], hearing[s], audit[s], or investigation[s]” and held 
that that language only includes federal reports, hearings, audits, and investigations. 
Since the two reports at issue were state and local government reports, they did not 
meet the standards for a public disclosure under the False Claims Act. Thus, the circuit 
court vacated the district court’s ruling and determined that the district court erred 
when it found that it was without subject matter jurisdiction over Wilson’s claims. 

The circuit court, however, noted that Wilson cooperated with the federal gov-
ernment in its own investigation of the defendants’ alleged fraud, which resulted in a 
USDA report that detailed the problems with Graham and Cherokee counties’ han-
dling of federal grant money, but concluded that the defendants did not engage in 
a conspiracy. The circuit court stated that it was unclear whether the district court 
also relied on the existence of this federal government report when granting summary 
judgment for the defendants. Thus, the court circuit court remanded the case to the 
district court in order to make a factual finding of whether the USDA report qualified 
as a public disclosure that would bar Wilson’s claim.

U.S. ex rel. Fried v. West Independent School Dist., No. 07-50732 (5th 
Cir. May 9, 2008)

Relators brought an FCA qui tam suit against a Texas school district, alleging that 
it defrauded the government by assisting retired teachers to wrongfully obtain So-
cial Security benefits. The Fifth Circuit, agreeing with the lower court’s analysis, 
held that the FCA public disclosure bar precluded the suit, for the relators relied 
solely on publicly disclosed information to build their qui tam suit. 

Relators Joseph Fried and Public Program Testing Organization appeal a ruling from 
a Texas district court that dismissed their qui tam action against the West Indepen-
dent School District. The relators filed suit against the school district, alleging that 
it defrauded the Social Security Administration by representing that certain school 
district employees were entitled to Social Security benefits when they were not. The 
relators alleged that teachers in the school district already have a separate retirement 
system, and therefore are not entitled to receive Social Security benefits as well. How-
ever, the relators allege, the school district circumvented the Social Security rules by 
allowing certain retiring teachers to work as janitors or in some other capacity on 
their last day before retirement, so that they would not retire as teachers and would 
be able to improperly receive Social Security benefits. In return, the teachers would 
pay a fee to the school district. The government declined to intervene in the action. At 
the district court level, the school district sought summary judgment, arguing that the 
relators’ complaint was barred by the False Claims Act’s public disclosure bar, since 
the information relied on by the relators was publicly disclosed and the relators were 
not an original source of that information. The district court agreed and granted the 
defendant’s summary judgment motion. The relators appealed to the Fifth Circuit.
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Public Disclosure Bar Precludes Suit

The circuit court affirmed the district court’s ruling, noting that “the record shows 
that the very essence of the allegations made by Fried has been publicly disclosed on 
several occasions prior to Fried’s suit.” Further, the court held that the relators were 
not original sources of the information that formed the basis of their complaint, since 
they did not have firsthand knowledge of that information. Thus, the Fifth Circuit af-
firmed the district court’s grant of summary judgment in favor of the school district, 
since the False Claims Act’s public disclosure bar prevented the relators’ suit from 
going forward.

U.S. ex rel. Boothe v. Sun Healthcare Group, Inc., No. 06-2156 (10th Cir. 
Aug. 7, 2007)

The Tenth Circuit affirmed in part and reversed in part a New Mexico district 
court’s dismissal of an FCA qui tam action, which had alleged ten distinct FCA 
claims against a defendant-healthcare provider. Pointing to the “claim-by-claim” 
FCA public disclosure bar inquiry recently adopted by the U.S. Supreme Court 
Rockwell decision, the court of appeals rejected the lower court’s holding that a de-
ficiency in one claim precludes jurisdiction over all claims joined in the same law-
suit. Highlighting that the lower court dismissed the suit under the FCA public 
disclosure bar based on only three of the claims, the Tenth Circuit remanded the 
case and held that an independent jurisdictional analysis of the remaining seven 
claims was needed. 

U.S. ex rel. Brown v. Walt Disney World Co., 6:06-cv-1943-Orl-22KRS 
(M.D. Fla. June 24, 2008)

Relator filed an FCA qui tam action against an amusement park and a local govern-
mental zoning district. In 1988, the district had entered into a contract with the 
U.S. Postal Service to operate a post office within its borders. The relator alleged 
that the district made false statements to the postal service regarding its inner 
workings (including that the district allegedly falsely claimed that it did not seg-
regate housing, and that the district’s board of supervisors were allegedly not duly 
elected and thus not authorized to enter into the postal service contract) and its 
relationship with the amusement park (including that the district falsely claimed 
that it did not have a parent, even though the amusement park allegedly has de fac-
to control over the district), in connection with obtaining the contract. The defen-
dants moved to dismiss the relator’s complaint. A Florida district court dismissed 
the suit, finding that the allegations were barred by the public disclosure bar, for 
they were based primarily on publicly disclosed information, including newspaper 
articles and other media outlets (including Wikipedia), publicly disclosed census 
reports, and a book, entitled “Married to the Mouse.” The relator countered that 
the book does not qualify as “public disclosure.” The court did not reach the ques-
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tion of whether the book met the definition of “news media” under the Act, since 
it determined that “Eleventh Circuit decisional authority is quite clear that the 
jurisdictional bar applies if any part of an FCA claim is based on publicly disclosed 
information.” (emphasis in original) The court then determined that the relator 
did not qualify for the original source exception to the public disclosure bar, and 
thus concluded that her claims should be dismissed with prejudice, since the court 
did not have subject matter jurisdiction to hear them.

U.S. ex rel. Duxbury v. Ortho Biotech Products, L.P., 03-12189-RWZ (D. 
Mass. Jan. 25, 2008)

After the government declined to intervene in a former sales representative’s qui 
tam action against a pharmaceutical manufacturer, a Massachusetts district court 
granted the relator’s motion to amend his complaint and to add a co-relator pursu-
ant to FRCP 15(a). However, then, the defendant-manufacturer moved to dismiss 
the amended complaint, arguing, inter alia, that the FCA public disclosure bar, 31 
U.S.C. § 3730(e)(4), applied and that the complaint failed to satisfy the particu-
larity requirements of FRCP 9(b). The court agreed that the FCA public disclo-
sure bar applied and that the second relator did not qualify for the bar’s § 3730(e)
(4)(B) original source exception, for he had failed to “voluntarily provide[] infor-
mation to the government before filing [his] action.” Moreover, the court stressed 
that even if the second relator qualified for the exception, the Section 3730(b)(5) 
first-to-file bar would have barred him, for the first relator’s complaint was still 
“pending” at the time the second relator was added as a co-plaintiff. Turning its 
attention to the first relator, the court determined that he qualified for the bar’s 
original source exception, but only for the time that he was employed by the defen-
dant-manufacturer. However, the court noted that in the time period between the 
filing of the original complaint and the filing of the amended complaint, a qui tam 
action was filed—and dismissed—in another court that raised the same allega-
tions that the first relator now wished to elaborate on in his amended complaint. 
The court ruled that “bare bones allegations” in the original complaint was not 
sufficient to qualify him as the first person to file on these particular allegations. 
Then, without addressing the question of whether the action in the other suit was 
still actually “pending,” the court dismissed the amended complaint under the § 
3730(b)(5) first-to-file bar. Lastly, the court ruled that the complaint was also dis-
missed under Rule 9(b), for while the relator detailed the underlying fraudulent 
marketing scheme, he failed to tie the scheme to a false claim that was actually 
submitted to the government. 

From 1992 to 1998, Mark Duxbury climbed the corporate ladder at Ortho Biotech 
Products, L.P., ultimately becoming a regional key account specialist for the oncol-
ogy sales force. In this position, he uncovered a number of illegal marketing practices. 
When the company refused to change its practices, he filed a FCA qui tam suit against 
the company in November of 2003. 
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Two years later, in July 2005, the United States declined to intervene in the suit. 
Subsequently, the court granted Duxbury’s FRCP 15(a) motion to amend his com-
plaint and to add fellow Ortho employee Dean McClellan as a co-relator. At that time, 
the court noted that McClellan did not bring any new legal claims against Ortho, 
but rather added additional supporting facts to the legal claims previously made by 
Duxbury. 

The relators alleged three separate FCA violations in their amended complaint. 
First, they alleged that beginning in 1992, Ortho undertook a scheme to give kick-
backs to providers and hospitals to induce them to prescribe Procrit. The kickbacks 
allegedly included free samples, off-invoice discounts, rebates, consulting fees, educa-
tional grants, payments to participate in studies or trials and advisory board honoraria. 
The relators alleged that the kickbacks caused providers and hospitals to submit false 
claims for payment to Medicare. They claim that the time period of the false claims is 
from “December 1992 to the present.” 

Third, the relators alleged that Ortho promoted off-label dosing of Procrit in vio-
lation of the Food, Drug and Cosmetic Act and used “sham drug trials” to falsify eligi-
bility for Medicare reimbursement for off-label uses of the drug. The relators claimed 
that the time period for this claim was from January 1998 to the present.

Ortho moved to dismiss the amended complaint in its entirety on the grounds that 
the court lacked jurisdiction under the public disclosure bar, that certain claims were 
barred by the “first-to-file” rule, and that the relators had failed satisfy Rule 9(b). 

Public Disclosure Bar Applied

The court first turned it attention to relators’ kickback allegations, which Ortho main-
tained was blocked by the FCA public disclosure bar. Ortho asserted that the essen-
tial elements supporting this claim were publicly disclosed in prior civil litigation and 
various government and media reports prior to Duxbury filing his initial complaint 
in November 2003. The prior litigation highlighted by Ortho was the multi-district 
AWP litigation taking place in the District of Massachusetts, In re Pharmaceutical 
Industry Average Wholesale Price Litigation, MDL No. 1456, Civ. No. 01-12257-PBS 
(“AWP MDL”). 

Relators argued that the AWP MDL did not publicly disclose Ortho’s alleged fraud 
because (1) “it only revealed the component of Ortho’s scheme that involved consumers, 
insurers and third party payers but not the manipulation of the Medicare reimburse-
ment system,” and (2) “it did not contain elements of the scheme of having Ortho’s sales 
force intentionally cause the submission of false claims to the Government.” 

Without much discussion, the court ruled that a § 3730(e)(4) “public disclosure” 
occurred, for the allegations in the AWP MDL predated the relators’ complaint and 
the allegations were substantially the same as those detailed in the relators complaint. 
This led the court to conclude that it was “inescapable that Relators’ claims [were] 
based upon the public disclosures.”
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Qualified for Original Source Exception for Claims Submitted During 
His Employment

However, the court determined that Duxbury qualified for the public disclosure bar’s 
original source exception, 31 U.S.C. § 3730(e)(4)(B), for his knowledge of the al-
leged fraud was both independent and direct. However, the court ruled that his “direct 
knowledge” of Ortho’s activities only extended to the time he was employed by the 
company. Thus, he only qualified as an original source with regard to allegations con-
cerning the 1992–1998 time period. 

Co-Relator Did Not Qualify for Original Source Exception

McClellan, on the other hand, did not qualify for the original source exception, for 
he had not “voluntarily provided the information to the Government before filing an 
action,” as mandated under § 3730(e)(4)(B). Here, because the court found that Mc-
Clellan was not asserting any new claims, but was merely adding “supporting facts to 
the legal claims previously made” by Duxbury, the court ruled that McClellan needed 
to show that he provided the information to the government prior to Duxbury filing 
suit in November 2003. 

First-to-File Bar Would Have Also Prevented Co-Relator’s Suit

Moreover, even if McClellan qualified for the original source exception, the court 
stressed that he would have been tripped up by the Act’s “first-to-file” bar, 31 U.S.C. § 
3730(b)(5). The court, declaring the first-to-file bar to be “exception-free,” ruled that the 
bar “cannot be circumvented simply by amending the complaint to add McClellan as a 
relator when his claims would have been barred had they been brought on their own.” 

Relators’ Initial Allegations Were Not Sufficient To Qualify As Being 
“First-Filed” 

The court then turned its attention to the relators’ off-label marketing claims. The 
court observed that one month after Duxbury filed his original qui tam complaint, a 
separate relator filed a qui tam complaint in the District of Colorado that also alleged 
a scheme by Ortho to off-label market Procrit. (Notably, the District of Colorado qui 
tam suit was dismissed prior to the relators filing their amended complaint.)

While Ortho conceded that the relators’ amended complaint included off-label 
marketing allegations, Ortho maintained that these allegations were not in the origi-
nal complaint, so they were barred under the first-to-file bar. (Of particular note, nei-
ther party raised the issue of whether the District of Colorado suit was “pending” at 
the time the relators filed their amended complaint. Because neither party raised the 
issue, the court also took a pass on the question.)

While seeming to credit Duxbury for including the off-label allegations in his 
original complaint, the court disregarded their inclusion as being “bare bones allega-
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tions” that were not sufficient “placeholder[s] for the widespread off-label marketing 
scheme that relators now wish to allege.” Likewise, the court ruled that these allega-
tions were not sufficient to trigger the first-to-file rule when it came to the later-filed 
District of Colorado suit. However, without diving into the sufficiency of the District 
of Colorado complaint, the court ruled that this later-filed suit blocked the off-label 
allegations detailed in the relators’ amended complaint. In turn, the court dismissed 
the relators’ off-label allegations under the Act’s first-to-file bar. 

Allegations Fail To Satisfy Rule 9(b)

Returning its attention to Duxbury’s 1992–1998 kickback allegations, the court then 
assessed whether these allegations satisfied the Rule 9(b) pleading requirements. Cit-
ing the First Circuit’s Karvelas decision, the court stressed that “it is not enough to al-
lege details of the scheme if there are not also particularized allegations regarding the 
false claims that were actually submitted to the federal government.” 

Here, while Duxbury did not identify an individual piece of paper that was sub-
mitted to the government, he identified individual providers, approximate amounts 
of free samples, discounts, “off-invoice” rebates, and educational grants involved in the 
scheme. Perhaps overlooking or misreading U.S. ex rel. Rost v. Pfizer, Inc., 507 F.3d 720 
(1st Cir. 2007), the court ruled that this was not sufficient to satisfy Rule 9(b). 

Accordingly, although court concluded that it had subject matter jurisdiction to 
hear Duxbury’s claims of alleged kickbacks which occurred during his employment at 
Ortho, the court dismissed the claims with prejudice for failing to satisfy Rule 9(b). 

U.S. ex rel. Glaser v. Wound Care Consultants, Inc., 1:05-cv-00573-LJM-
WTL (S.D. Ind. Dec. 3, 2007)

Unbeknownst to a qui tam relator, a CMS audit was underway when she filed an 
FCA action alleging that the health care provider was submitting false claims to 
the government. An Indiana district, in dismissing the relator’s complaint, held 
that a government audit triggers the FCA public disclosure bar, even when the 
results of the audit have not been released to the public. Finding that the relator 
failed to explain how he qualified for the original source exception, the court also 
concluded that the exception did not save his complaint from wrath of the public 
disclosure bar. 

Carol Glaser brought an FCA qui tam action against Wound Care Consultants, Inc., 
alleging that it violated Medicare and Medicaid billing rules by submitting claims for 
services performed by physician assistants “incident to” the services of a physician 
when no physician was physically present or had ever treated the patient. After the 
government declined to intervene in the suit, Wound Care filed a motion to dismiss, 
citing the FCA public disclosure bar, 31 U.S.C. § 3730(e)(4). Specifically, Wound 
Care maintained that a government audit was under way prior to Glaser filing her ac-
tion, so the public disclosure bar applied.
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A Government Audit Constitutes A “Public Disclosure”

Interestingly, the court quickly agreed that a Centers for Medicare and Medicaid Ser-
vices (CMS) audit was a § 3730(e)(4) “public disclosure,” even though the results of 
the ongoing audit were not released to the public. Without then assessing whether 
Glaser’s action was actually “based upon” this “public disclosure,” the court addressed 
the question of whether she qualified for the bar’s original source exception, § 3730(e)
(4)(B).

Relator Failed To Prove Original Source Exception Status

Glaser maintained that her complaint was based solely on her personal knowledge 
and that she had no knowledge of the CMS audit. While the court seemed to agree 
that this satisfied the “independent” prong of the original source exception, the court 
found that she did not satisfy the “direct knowledge” prong. To qualify as having “direct 
knowledge,” the court, citing U.S. ex rel. Hafter v. Spectrum Emergency Care, 190 F.3d 
1156, 1162 (10th Cir. 1999), stressed that the knowledge imparted by the original 
source “must be marked by the absence of an intervening agency…[and] unmediated 
by anything but the [qui tam plaintiff ’s] own labor.” The court noted in this case that 
the relator might have received the bulk of her knowledge about the underlying fraud 
from her attorney. Notably, the court was not able to fully assess the source of the 
relator’s knowledge, for the relator asserted that this information was protected by the 
attorney-client privilege. 

Accordingly, because the court found that the public disclosure bar applied and 
the relator did not qualify for its original source exception, the court granted Wound 
Care’s motion to dismiss. 

U.S. ex rel. Brickman v. Business Loan Express, LLC, 1:05-CV-3147-JEC 
(N.D. Ga. Dec. 18, 2007)

Using their knowledge to piece together public information, the relators filed an 
FCA qui tam action alleging that a lender fraudulently sought SBA reimbursement 
for default business loans. A Georgia district court, rummaging through the files, 
determined that the “public information” sufficiently detailed the “allegations” to 
trigger the FCA public disclosure bar. In addition, because the relators did not 
identify any facts that they obtained from nonpublic sources, the court ruled that 
they did not qualify for the bar’s original source exception. 

James Brickman and Greenlight Capital filed an FCA qui tam action against Business 
Loan Express, LLC, a small business lender that made numerous loans to individuals 
for the purpose of purchasing and operating shrimp boats in the Gulf of Mexico. Ac-
cording to the relators, the defendant fraudulently sought Small Business Administra-
tion (SBA) reimbursement for default loans by falsely certifying that the loans had 
been closed, disbursed, and serviced in compliance with SBA regulations, and that 
each borrower had originally injected a specified amount of equity into the business.
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After the government declined to intervene, the defendant filed a motion to dis-
miss, arguing that the FCA’s public disclosure bar precluded the relators’ suit.

FCA Public Disclosure Bar Triggered By Use of “Public Information” 

In first determining whether there had been a § 3730(e)(4)(A) “public disclosure,” the 
court highlighted exactly how the information had been publicly disclosed, including 
in responses to a FOIA request, previous court filings, and magazine articles. 

However, while conceding that most of the “information” in their complaint was 
publicly available, the relators maintained that the requisite “allegations or transac-
tions” to trigger the bar had not been disclosed. 

In asserting a distinction between “information” and “allegations or transactions,” 
the relators relied on U.S. ex rel. Springfield Terminal v. Quinn, 14 F.3d 645 (D.C. Cir. 
1994), which found that the bar is only triggered when the actual fraud has been 
disclosed or when all of the essential elements have been disclosed. The relators main-
tained that all of the essential elements had not been disclosed in this case, for they 
provided additional, undisclosed information about the true status of the loans. 

The court, rejecting the relators’ reliance on Springfield Terminal, interpreted Elev-
enth Circuit case law to more broadly interpret “public disclosure” to bar suits based 
on publicly disclosed information, not just “allegations or transactions.” However, the 
court found that the public disclosures in this case were sufficient to trigger the FCA 
public disclosure bar even under the Springfield Terminal analysis. In particular, the 
court highlighted that the true state of facts had, indeed, been revealed fully in prior 
litigation involving one of the loan applicants.

Relator Does Not Qualify For Original Source Exception

After quickly determining that the relators’ complaint was “based upon” the public 
disclosures, defined in the circuit as “supported by,” the court just as quickly ruled that 
the relators did not qualify for the bar’s original source exception, 31 U.S.C. § 3730(e)
(4)(B). Dispositively for the court, the relators did not identify any facts that they 
obtained from their review of nonpublic materials. 

Accordingly, the court found that it lacked subject matter jurisdiction over the 
relators’ claims pursuant to § 3730(e)(4).

U.S. ex rel. Montgomery v. St. Edward Mercy Medical Center, 2007 WL 
2904111 (E.D. Ark. Sept. 28, 2007)

An Arkansas district court ruled that the FCA public disclosure bar precluded a 
non-intervened FCA suit where a relator amended his original complaint with in-
formation supplied by the federal government. The court ruled that a “public” dis-
closure had occurred, even though the relator had signed a confidentiality agree-
ment with the government that explicitly stated that he was “providing services to 
the government in support of a civil law enforcement investigation.”
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U.S. ex rel. Wilson v. Maxxam Inc., 4:06-cv-07497-CW (N.D. Cal. Sept. 
20, 2007)

Even though previous lawsuits generally disclosed the fraud to the public, a Cali-
fornia district court ruled that the FCA public disclosure bar did not preclude a 
relator’s qui tam suit, for the lawsuits did not contain enough information to al-
low the government to pursue an investigation into the particular fraud alleged 
by the relator. Moreover, the court found that the state government employee-
relator could satisfy the “voluntariness” prong of the Section 3730(e)(4)(B) origi-
nal source exception, for only federal auditors are compelled by the terms of their 
employment to disclose fraud on the federal government. Lastly, holding that the 
Section 3731(b)(2) three-year tolling provision applied to non-intervened qui tam 
suits the court found that the action was timely. 

U.S. ex rel. Rose v. East Texas Medical Center Regional Healthcare 
System, 2:05-CV-216 (TJW) (E.D. Tex. Aug. 14, 2007)

A Texas district court rejected an FCA defendant-county hospital’s argument that 
the FCA public disclosure bar applied when the hospital’s board meeting broadly 
discussed the transactions underlying the relator’s qui tam complaint. Specifically, 
the court ruled that a Section 3730(e)(4) “administrative hearing” had not oc-
curred, for while the proceeding was open to the public, there was no evidence that 
the meeting was an extensive proceedings or that the meeting invited or received 
public comment. 

U.S. ex rel. Smith v. New York Presbyterian Hospital, 1:06-cv-04056-NRB 
(S.D.N.Y. July 18, 2007)

A radiologist filed an FCA qui tam action against two hospitals, alleging that the 
hospitals fraudulently received Medicare and Medicaid payments for two-compo-
nent radiological studies, by submitting for the entire study even though only the 
first component was completed at the time of billing. The defendants argued to a 
New York district court that the FCA public disclosure bar precluded the suit, for 
the relator had filed a similar suit against other hospitals in another court. The 
court, however, noting that the earlier suit made no mention of the defendants in 
the present case, rejected this application of the FCA public disclosure bar. Ulti-
mately, though, the court found that the complaint failed to satisfy the Rule 9(b) 
particularity requirements, for it did not identify any of the individual employees 
involved in the submission of the allegedly fraudulent claims and the complaint 
did not identify the amounts or the dates of the claims. 
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U.S. ex rel. Hockett v. Columbia/HCA Healthcare Corp., 1:99-cv-03311-
RCL (D.D.C. July 17, 2007)

A qui tam relator brought an action against a single hospital of a large hospital 
chain, alleging that the hospital was impermissively inflating costs so as to obtain a 
higher Medicare reimbursement rate in subsequent years. After newspaper articles 
chronicled similar schemes taking place at other branch hospitals, the relator filed 
an amended complaint that expanded her allegations to include these hospitals. A 
District of Columbia district court, following a recent U.S. Supreme Court ruling 
that demands a claim-by-claim analysis for FCA public disclosure bar issues, held 
that the additional hospital-allegations were barred. Moreover, because the rela-
tor did not assert any direct knowledge of anything that took place outside of the 
original hospital, the court ruled that he did not qualify for the § 3730(e)(4)(B) 
original source exception to the FCA public disclosure bar. 

U.S. ex rel. Anti-Discrimination Center of Metro New York, Inc. v. 
Westchester County, New York, 1:06-cv-02860-DLC (S.D.N.Y. July 13, 
2007)

In support of its investigation and action against a New York county, a relator-or-
ganization obtained state administrative reports through a Freedom of Informa-
tion Law request. A New York district court, in rejecting the defendant-county’s 
motion to dismiss, ruled that responses to a FOIA-type state law are not a per se 
“public disclosure” under the FCA public disclosure bar. Moreover, dissecting the 
exact language of the FCA public disclosure bar, the court held that the disclosure 
of state administrative reports does not trigger the bar, for it only applies to ad-
ministrative reports that originate with the federal government. 

U.S. ex rel. McBride v. Halliburton Co., 1:05-cv-00828-HHK (D.D.C. July 
5, 2007)

A former employee of an Iraq War contractor brought an FCA qui tam action 
against the company, alleging, inter alia, that it was overbilling the U.S. military. 
Pointing to several newspaper articles speculating about its corrupt practices, the 
company argued to a District of Columbia district court that the FCA public dis-
closure bar precluded the qui tam suit. The court, however, disagreed and found 
that the articles did not sufficiently disclose the particulars of the relator’s allega-
tions. However, when the relator sought to add additional relator-plaintiffs to sup-
port his allegations, the court ruled that the FCA public disclosure bar applied, for 
“substantially similar” allegations had already been disclosed by the unsealing the 
relator’s original complaint. Moreover, the proposed additional relators did not 
qualify for the FCA public disclosure bar’s original source exception, for they had 
not informed the government prior to filing their qui tam complaints.
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U.S. ex rel. Fried v. Hudson Independent School District, 9:05-cv-00245-
RC (E.D. Tex. Oct. 26, 2007)

Relators brought an FCA qui tam action against a Texas school system, alleging 
that the system’s practice of hiring retired teachers for one day for sham positions 
defrauded the federal government of Social Security dollars. Highlighting a previ-
ous GAO report discussing the potential abuse of a “one day hiring plan,” a Texas 
district court ruled that the FCA public disclosure bar precluded the relator’s 
suit, even though the GAO report did not specifically mention the defendant. The 
relators countered that they had uncovered a previously undisclosed wrinkle to 
the fraud, namely that the employees were placed into sham, part-time positions. 
However, the court, maintaining that the relators only discovered this information 
via a FOIA request, ruled that the FCA public disclosure bar still applied under 
the controlling case law, which considers a response to a FOIA request a “public” 
disclosure.

U.S. ex rel. Kennedy v. Aventis Pharmaceuticals, Inc., 1:03-cv-02750 
(N.D. Ill. Oct. 23, 2007)

FCA defendant-pharmaceutical companies filed a motion for reconsideration, re-
questing an Illinois district court to re-examine whether a qui tam action alleg-
ing off-label promotions survived the FCA public disclosure bar and Rule 9(b) 
scrutiny. Noting that the recent U.S. Supreme Court Rockwell decision requires 
a claim-by-claim analysis, as opposed to a count-by-count analysis, the court re-
confirmed that the relators overarching allegation cleared the FCA public disclo-
sure bar. Moreover, the court once again maintained that the Rule 9(b) standards 
should be relaxed where the relator lacks access to all the facts necessary to detail 
his claim. Thus, even though the relator did not detail a specific claim submitted to 
the government, the court ruled that the action satisfied Rule 9(b), for the former 
sales representative-relator did not have access to actual medical claims. 
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Mendiondo v. Centinela Hosp. Med. Ctr., No. 06-55981 (9th Cir. Apr. 1, 
2008)

Former employee sued a medical center and three associated health care groups, 
alleging that the medical center improperly inflated requests for Medicare reim-
bursements, in violation of the federal False Claims Act and the California False 
Claims Act. In addition, the former employee alleged that she was terminated from 
her position at the medical center for investigating and refusing to participate in 
the alleged Medicare fraud. Consequently, she alleged FCA and CFCA claims for 
retaliation, as well as common law claims for retaliation and wrongful termina-
tion. The government declined to intervene in the case. The plaintiff agreed to 
dismiss, with prejudice, the substantive FCA and CFCA claims, leaving the retali-
ation and wrongful termination claims. The defendants moved to dismiss these 
claims, under Federal Rules of Civil Procedure 8(a), 9(b), and/or 12(b)(6). The 
district court granted the motion, but, after an appeal, the Ninth Circuit Court of 
Appeals reversed and remanded, finding that the heightened pleading standard of 
Rule 9(b) does not apply to retaliation claims under the FCA or CFCA—rather, 
only Rule 8(a)’s notice pleading standard applies.

Marie Mendiondo, formerly a nurse in the cardiovascular department of Centinela 
Hospital Medical Center (CHMC), along with two of her colleagues, filed an action 
against Tenet Healthcare Corporation and three other associated health care groups, 
alleging that the defendants violated the federal False Claims Act and the Califor-
nia False Claims Act by defrauding the Medicare program. Specifically, the plaintiffs 
alleged that the defendants performed unnecessary cardiac procedures, implanted 
improper pacemakers into patients in order to recoup higher reimbursements, billed 
for services that were never performed by changing billing records, and manipulated 
the length of time patients were kept on observation or inpatient status. Further, the 
plaintiffs alleged that the defendants jeopardized the health of their patients by us-
ing outdated equipment in an effort to cut costs. Additionally, Mendiondo alleged 
that when she informed the CEO of the CHMC that she objected to being asked 
to participate in these cost-cutting measures, it led to her termination from her job. 
Subsequently, she and two of her colleagues filed suit against the defendants, alleg-
ing substantive violations of the FCA and CFCA, violations for retaliation under the 
FCA and CFCA, retaliation in violation of the California Health and Safety Code, 
and wrongful termination in violation of the public policies embodied in these laws. 

The government declined to intervene in the suit and, eventually, the plaintiffs 
stipulated to the dismissal, with prejudice, of their substantive claims under the FCA 
and CFCA, leaving only Mendiondo’s claims for retaliation and wrongful termination. 
The defendants moved to dismiss the remaining claims, under Federal Rules of Civil 
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Procedure 8(a), 9(b) and/or 12(b)(6). The U.S. District Court for the central District 
of California granted the motion to dismiss, without discussion, and Mendiondo ap-
pealed to the Ninth Circuit, which conducted a de novo review. 

Rule 9(b) Does Not Apply to FCA Anti-Retaliation Claims

The Circuit Court first noted that, as anti-fraud statutes, the FCA and CFCA are 
subject to the heightened pleading standard of Rule 9(b). However, the court agreed 
with the First Circuit’s holding in U.S. ex rel. Karvelas v. Melrose-Wakefield Hosp., 360 
F.3d 220 (1st Cir. 2004), which stated that an FCA retaliation claim “does not require 
a showing of fraud and therefore need not meet the heightened pleading requirements 
of Rule 9(b).” The Ninth Circuit reasoned that FCA retaliation claims only require 
that the plaintiff plead that he/she suspected that the defendant engaged in an FCA 
violation; the plaintiff does not have to plead that the defendant actually violated the. 
Moreover, the retaliation provisions of FCA statutes do not impose liability for any 
actual fraud, but only for retaliatory conduct against an employee investigating sus-
pected fraud. The court held that Mendiondo’s retaliation claim was not subject to 
Rule 9(b)’s pleading standard, but was only subject to Rule 8(a)’s notice pleading stan-
dard. The court determined that Meniondo’s complaint satisfied this standard, and 
survived the defendants’ Rule 12(b)(6) challenge, since her complaint; (1) put the de-
fendants on notice of the defendants’ practices she alleged to be fraudulent; (2) states 
that she complained to her superiors about her concerns, and thus alleged that the 
defendants were aware of the alleged fraud; and (3) pleads that she believed that she 
was terminated because of her investigation of the alleged fraud. Therefore, the court 
reversed the district court’s decision and remanded the case.

U.S. ex rel. Erickson v. Unitah Special Svcs. Dist., No. 07-4031 (10th Cir. 
Mar. 6, 2008)

Relator brought a section 3730(h) anti-retaliation claim against her former em-
ployer. In affirming a Utah district court’s dismissal of the suit, the Tenth Circuit 
agreed that the relator had failed to demonstrate that she was terminated “be-
cause of ” FCA-protected conduct. Specifically, the court highlighted an indepen-
dent audit report that detailed numerous non-retaliatory bases for terminating 
the plaintiff. 

Pro se relator Kathryn Erickson filed a False Claims Act suit against her former em-
ployer, alleging that she was suspended and later terminated from her general manager 
job because she exposed her company’s alleged misuse of federal funds. In response, 
the defendant alleged that Erickson was fired in response to a report prepared by an 
independent auditor that raised concerns about various payments the company had 
made, which did not conform to the company’s internal policies. The defendant moved 
for summary judgment, which the district court granted. The relator appealed.
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The Tenth Circuit affirmed the district court’s ruling. The court relied on the 
district court’s finding that the independent audit report provided multiple bases for 
terminating the relator and refused to consider Erickson’s appellate arguments—ar-
guments that were not raised with the district court—that the defendant failed to 
follow its procedures when it suspended and then fired her, that the defendant could 
not have relied on the audit report as a basis for firing her, since that report had not 
been completed at the time of her termination, and that the defendant should have 
been required to defend and indemnify her with respect to her subsequent criminal 
indictment for obstruction of justice for knowingly falsifying documents. 

Hoyte v. American National Red Cross, No. 06-5230 (D.C. Cir. Mar. 4, 
2008)

A panel of the D.C. Circuit, in affirming the D.C. District Court’s dismissal of an 
action alleging a reverse False Claims Act violation, agreed that it was obliged to 
defer to the federal government’s decision to dismiss the reverse false claim count. 
However, only a majority of the panel held that the dismissal of the underlying 
FCA suit necessitated the dismissal of the relator’s anti-retaliation suit.

Michelle Hoyte was formerly employed as the Director of Quality Audits for the 
American Red Cross. Hoyte alleged that in February 2004, while serving in that ca-
pacity, she discovered that the American Red Cross had mishandled over 600 units 
of blood at one of its facilities, and that officials and staff of the American Red Cross 
were aware of the mishandled blood but did nothing about it. Prior to this occurring, 
in April 2003, the D.C. District Court issued a consent decree, which incorporated an 
agreement between the American Red Cross and the United States, which outlined 
certain blood handling and reporting requirements that the American Red Cross had 
agreed to follow. The consent decree further provided that the Food and Drug Ad-
ministration could asses various penalties against the American Red Cross—up to 
specified maximums—should it violate the consent decree.

Hoyte alleged that she urged the staff at the American Red Cross to report the mis-
handled blood to the Food and Drug Administration, as the consent decree required, 
but they did nothing. She alleged that she scheduled a meeting with the American Red 
Cross’s Senior Vice President for Quality Assurance and Regulatory Affairs, but was 
fired by her supervisor by telephone on the day before the meeting was to take place. 
She then filed a qui tam action, alleging both a reverse false claim count, under section 
3729(a)(7), as well as a retaliation count, under section 3729(h). The American Red 
Cross moved to dismiss both counts and, subsequently, the federal government moved 
to dismiss the reverse false claim count. The D.C. District Court first granted the 
government’s motion to dismiss the first count, and later granted the American Red 
Cross’s motion to dismiss the second count. Hoyte appealed both orders.
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Reverse False Claims Act Claim Was Properly Dismissed

The D.C. Circuit affirmed the lower court’s rulings, and held that, the district court 
properly dismissed the reverse false claims count, since the federal government moved 
to dismiss that count, and since, absent a showing of fraud on the court—and there 
was no evidence of fraud on the court in this case—“the Government has what amount 
to ‘an unfettered right to dismiss’ a qui tam action.” The court rejected the relator’s pro-
posal that the court recognize an exception for federal government motions to dismiss 
that are “clearly contrary to manifest public interest.”

Retaliation Claim Was Properly Dismissed

With respect to the second count, for retaliation, the D.C. Circuit, relying on its ratio-
nale outlined in U.S. ex rel. Yesudian v. Howard Univ., 153 F.3d 731 (D.C. Cir. 1998), 
again affirmed the lower court’s ruling concluding that the matters Hoyte was investi-
gating could not have reasonably led to a viable False Claims Act case, since she never 
alleged that the American Red Cross was under any obligation to transmit any money 
to the federal government, and thus, could not have violated section 3729(a)(7) of the 
False Claims Act. The court noted that the consent decree did not impose any such 
obligation on the American Red Cross. The court determined that Hoyte was simply 
investigating “mere regulatory noncompliance,” not false or fraudulent claims.

The Dissent

Circuit Judge Tatel wrote a separate opinion, concurring in part and dissenting in part. 
This opinion notes that, although the reverse False Claims Act claim was properly 
dismissed, Hoyte’s retaliation claim should have not been dismissed, since, pursuant 
to Yesudian, a relator only needs to show that “they reasonably believed their employer 
violated the FCA—a standard Hoyte plainly satisfies.”

Green v. City of St. Louis, Missouri, No. 06-3349 (8th Cir. Nov. 2, 2007)

A plaintiff brought a § 3730(h) anti-retaliation claim. A district court, in dismiss-
ing a plaintiff ’s § 3730(h) anti-retaliation action, stressed that an actionable FCA 
claim must, at least, be possible before a plaintiff can claim that he was engaged 
in protected activity. The plaintiff appealed the decision to the Eighth Circuit af-
ter the district court concluded that the plaintiff had no reason to believe that a 
false or fraudulent claim was ever submitted to the federal government. In an un-
published per curiam decision, the court of appeals agreed with the lower court’s 
rationale and decision. 

In 1993, Percy Green was named the director of the St. Louis Development Corpo-
ration, which administers the city’s Women and Minority Business Enterprise Par-
ticipation Program. One of the functions performed by the organization is to certify 
whether a business entity is truly a woman- and/or minority-owned business. 
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In 2001, under a new mayoral administration, the organization’s certification re-
sponsibilities were transferred and consolidated with another municipal agency. Sub-
sequently, Green gave an interview to a newspaper in which he protested about the 
city’s new policy of granting reciprocal certification, in which businesses certified by 
other agencies would automatically qualify for certification from the St. Louis Devel-
opment Corporation. A short time after this interview, the city decided not to rehire 
Green after his position was phased out. 

Green brought an action against the city alleging, inter alia, that it had violated the 
FCA anti-retaliation provision, 31 U.S.C. § 3730(h). The defendant filed a motion to 
dismiss.

The district court, in dismissing Green’s § 3730(h) claim, held that Green had 
failed to bring forward any evidence that he had engaged in activity protected by the 
Act, since he could not identify any particular grant applications that made false as-
sertions about inclusion of women or minorities and he could not identify any reports 
submitted to the federal government that were based on false certifications. Green 
appealed the decision to the Eighth Circuit. 

No § 3730(h) Action Because There Was No Possibility Of A False 
Claim

An employee engages in activity protected under § 3730(h) if the employee under-
takes acts in furtherance of an FCA qui tam suit and if the employee believes, and has 
reason to believe, that his or her employer might be committing fraud against the fed-
eral government. By extension, the Eighth Circuit ruled that if Green had no reason 
to believe there was a false or fraudulent claim, he was not protected from retaliation 
under the Act. 

The court dispositively noted that during a deposition, Green had disavowed 
having knowledge of any document that had been submitted to the federal govern-
ment with false information. Moreover, none of the contemporaneous memoranda he 
drafted during the time detailed an actual fraudulent claim that was submitted to the 
federal government. 

Without this federal government nexus, the Eighth Circuit agreed that Green’s 
activities were not protected under the Act. Accordingly, the court affirmed the lower 
court’s decision. 

Machado v. Sanjurjo, 2008 WL 2310640 (D. P.R. June 3, 2008)

Plaintiff filed an FCA anti-retaliation action against her former employer, alleg-
ing, inter alia, that the company terminated her employment and harassed her 
by defaming her and filing a civil action against her, once she investigated and 
reported that it caused false claims to be submitted to the United States in connec-
tion with its proposals for grants from the Puerto Rico Department of Education 
(which is funded by the United States government). The defendant is a Puerto 
Rico corporation that provides professional guidance for public school teachers 
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and parents. Plaintiff alleged that the company did not use the money it received 
from the United States for its intended purposes, but rather, used the money to 
pay off its own debts and to pay for personnel who did not perform work in con-
nection with the grant proposal. A Puerto Rico district court refused to dismiss 
the suit, finding, instead, the plaintiff had properly stated a section 3730(h) claim. 
Specifically, the court stated that the plaintiff alleged that “(1) she investigated and 
reported to her employer false and fraudulent claims which were submitted to the 
federal government for payment; (2) criminal or civil liability was reasonably fore-
seeable based on this behavior and (3) she was discharged from her employment 
as a consequence thereof.”

Martin v. Arc of D.C., 1:05-cv-01411-EGS (D.D.C. Mar. 28, 2008)

Plaintiff filed a False Claims Act suit against her former employer, which received 
federal funds from the Department of Health and Human Services, as well as 
funds from the District of Columbia. The complaint alleged, inter alia, that the em-
ployer violated the False Claims Act by firing her when she complained about the 
employer’s alleged negligence and fraud in servicing its clients, who were mentally 
retarded and developmentally disabled people. The employer moved to dismiss, 
arguing that the complaint failed to satisfy Rule 12(b)(6). In granting the motion, 
the court noted the controlling case law, which mandates that “the relator must 
be investigating matters that reasonably could lead to a viable FCA case.” Here, 
because the court determined that she did not have a “viable FCA claim,” and was 
instead merely “investigating the defendant’s failure to comply with its funding re-
quirements,” the court ruled that she could not bring an actionable claim under 
the Act’s anti-retaliation provision.

Plaintiff Lowry Martin filed an action against her former employer, the Arc of the 
District of Columbia, alleging that the defendant violated both the False Claims Act 
and the District of Columbia Whistleblower Protection Act, when it allegedly re-
ceived federal funds from the Department of Health and Human Services through 
the Mental Retardation and Development Disabilities Administration, but neglected 
its duties to assist its mentally retarded and developmentally disabled clients find jobs 
by failing to fulfill its obligations to hire qualified job coaches for its clients—the de-
fendant was required to hire job coaches with at least one year of experience, which, 
the plaintiff alleged, they failed to do. She alleged that the defendant must have sub-
mitted false documents to the federal government, since the defendant could not ob-
tain annual funding from the federal government without falsely certifying that it had 
complied with its job coach hiring requirements. The plaintiff further alleged that 
when she filed a grievance with the defendant regarding this alleged conduct, she was 
ignored and then terminated. As a result, she commenced her lawsuit, alleging, among 
other things, a substantive violation of the False Claims Act, a retaliation claim un-
der the False Claims Act and a claim under the D.C. Whistleblower Protection Act. 
The defendant moved to dismiss the action, arguing that the complaint did not state 
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a claim under Rule 12(b)(6). The district court dismissed the False Claims Act and 
Whistleblower Protection Act claims.

Complaint Did Not State a Claim for a Substantive Violation of the 
False Claims Act

The court first noted that “[n]owhere in plaintiff ’s complaint does she allege that a 
fraudulent claim was submitted to the government for payment, nor does she allege 
who submitted such a claim, nor the time frame for when the fraudulent submissions 
were made.” The court observed that the plaintiff requested an opportunity to use 
discovery as a means to find evidence to support her allegations that a false statement 
must have been made to the federal government, since the federal government gave the 
defendant money even though the defendant had not complied with the federal gov-
ernment’s funding requirements. The court determined that the plaintiff had not pled 
fraud with particularity, “because the complaint fails to identify who, if anyone, made 
a false representation to the government and fails to provide any of the purported 
details such as the time, place, and contents of the alleged false representation.” Thus, 
the substantive False Claims Act claim was dismissed.

Complaint Did Not State A Claim For Retaliation Under the False 
Claims Act

The court next dismissed the plaintiff ’s False Claims Act retaliation claim. Citing its 
four-week-old decision in Hoyte v. American National Red Cross, 2008 WL 564649 
(D.C. Cir. Mar. 4, 2008), the court noted that in order to bring a retaliation claim 
under the False Claims Act, “the relator must be investigating matters that reasonably 
could lead to a viable FCA case. An employee’s investigation of nothing more than his 
employer’s non-compliance with federal or state regulations does not state a claim un-
der the FCA.” Here, the court opined, the relator failed to produce any false certifica-
tions upon which the defendant’s funding was conditioned. Moreover, the court found 
that the plaintiff did not allege any facts demonstrating that she was investigating a 
viable FCA claim, merely that she was investigating the defendant’s failure to comply 
with its funding requirements. Therefore, the court held that her retaliation claim 
should be dismissed.

Haka v. Lincoln County, 3:06-cv-00594-bbc (W.D. Wis. Feb. 4, 2008)

A recently terminated county child support administrator brought a 31 U.S.C. § 
3730(h) anti-retaliation suit against the county and the county board of supervi-
sors. In a motion for summary judgment, the defendant-board of supervisors ar-
gued that the plaintiff had failed to state an actionable § 3730(h) claim, for he did 
not show that a majority of the county board acted with a retaliatory motive when 
it voted to eliminate the plaintiff ’s position. In denying the defendant-board’s 
motion, the court ruled that once the plaintiff established the unlawful motive of 
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an individual with significant influence over the board, it became the defendant-
board’s burden to show that the board would have made the same decision even if 
the member did not have a retaliatory motive. 

International Game Tech., Inc. v. Second Jud. Dist. of Nevada, No. 48932 
(Nev. Mar. 27, 2008)

In this case, the Nevada Supreme Court decided that in order to maintain a claim 
for retaliation under Nevada’s False Claims Act, a plaintiff does not need to allege 
that his/her employer pressured him/her to participate in fraudulent activity. The 
court held that such an assertion is only required when the employee did in fact 
participate in the fraudulent activity.

James McAndrews, while employed by the appellant, came to believe that the appel-
lant had falsified tax records in order to fraudulently conceal or decrease the amount 
of taxes it owed to the state of Nevada. He then initiated a state court action under 
Nevada’s False Claims Act to recover the funds he alleged his former employer alleg-
edly owed to the state. The state district court dismissed his case, holding that the Ne-
vada tax department has primary responsibility over tax fraud claims, and therefore, 
McAndrews failed to state a claim under Nevada’s False Claims Act.

Mr. McAndrews then filed a second lawsuit, this time alleging that his now for-
mer employer had retaliated against him upon discovering that he had filed the initial 
Nevada False Claims Act lawsuit. He alleged in this second lawsuit that the appel-
lant violated the whistleblower protection provisions of Nevada’s False Claims Act by 
suspending all of his work-related duties and barring him from the work premises, as 
retaliation for his original lawsuit alleging tax fraud. He said that his suspension lasted 
until the time the state district court dismissed the tax fraud case, at which point 
he was fired. The company moved to dismiss his retaliation complaint, arguing that 
Nevada’s False Claims Act only holds employers liable for retaliation if the employer 
coerced an employee to participate in fraudulent activity, by threatening the employee 
with termination or demotion. The state district court denied the motion, and decided 
that, based on legislative intent, the statute only required plaintiffs to show harassment 
or a threat of termination or demotion in order to recover. However, the state district 
court noted that the language of the statute was ambiguous. The company then filed 
a petition for writ of mandamus, requesting that the Nevada Supreme Court compel 
the district court to dismiss McAndrews’ complaint.

The Nevada Supreme Court conducted a de novo review of the statute, which 
reads:

Liability of employer for violations of NRS 357.240; entitlement of employee to 
remedies.

A. An employer who violates subsection 2 of NRS 357.240 is liable to the af-
fected employee in a civil action for all relief necessary to make him whole . 
. . . .
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1. An employee is entitled to the remedies provided in subsection 1 only 
if;

(a) He voluntarily disclosed information . . . or voluntarily acted in 
furtherance of an action pursuant to this chapter; and

(b) He was harassed, threatened with termination or demotion, or oth-
erwise coerced by his employer into any participation in fraudulent 
activity.

NRS 357.240(2) (emphasis in opinion). The court, relying on principles of statutory 
interpretation, reasoned that this language provided two bases for employee-plaintiffs 
to recover when they have been retaliated against by their employers. First, the statute 
provides a remedy for employees who voluntarily engaged in protected whistleblow-
er activity. Second, the statute provides a remedy for employees who participated in 
fraudulent activity, but only to the extent that their employers pressured them to do 
so. As a result, the court found that the state district court properly denied the com-
pany’s motion to dismiss McAndrews’ retaliation claim and the petition for writ of 
mandamus was denied.

Thompson v. Quorum Health Resources, LLC, 1:06-CV-168-R (W.D. Ky. 
Sept. 27, 2007)

A Kentucky district court, highlighting that an FCA anti-retaliation claim can 
only be brought against one’s employer, dismissed a plaintiff ’s suit brought against 
his employer’s parent company. 

U.S. ex rel. Marchese v. Cell Therapeutics, Inc., No. C06-168MJP (W.D. 
Wash. Sept. 6, 2007)

Ruling that the “most analogous” New York State law was a statute with a three-
year statute of limitations period, a Washington district court dismissed a four-
year old FCA anti-retaliation action for being untimely.

U.S. ex rel. Cody v. Computer Sciences Corporation, 1:04-cv-02080-RBW 
(D.D.C. Oct. 9, 2007)

Citing numerous allegations of fraud on the government and repeated complaints to 
his managers about his employer’s fraudulent practices, a terminated employee filed 
an FCA anti-retaliation suit against his former employer. A Massachusetts district 
court, in denying the defendant’s motion to dismiss, determined that the plaintiff 
had sufficiently stated a claim, particularly at this early stage of the litigation. 
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A. Lack of Knowledge

U.S. ex rel. Farmer v. City of Houston, No. 06-20740 (5th Cir. Mar. 25, 
2008)

Relator filed a qui tam suit against the a city and a nonprofit organization, alleging 
that the defendants violated sections (a)(2) and (a)(3) of the False Claims Act by 
allegedly receiving funds from the Department of Housing and Urban Develop-
ment based on false and fraudulent information. In a split decision on whether the 
relator had proved the mens rea requirement, the majority held that that no rea-
sonable jury could find that the defendants knew they were submitting and paying 
false claims. The dissent, on the other hand, chastised the majority for wrongly 
taking this issue from the trial court. Notably, by deciding the case on this issue, 
the Fifth Circuit avoided reaching a decision on whether sections (a)(2) and (a)(3) 
include a so-called “presentment requirement.” 

In 2001, following Hurricane Allison, Marsha Farmer applied to the city of Houston’s 
“Emergency Home Repair Program” for assistance in repairing her roof. The home 
repair program was administered by the city’s Urban League, with funds received from 
a block-grant from HUD. After Ms. Farmer applied for assistance, the city sent in-
spectors to her home in order to determine whether she qualified for assistance under 
the program. The inspectors concluded that she did not qualify, and no work was 
performed on her roof. Ms. Farmer recalled that her roof had previously been entirely 
replaced, and so she became suspicious when she reviewed the inspectors’ repair esti-
mates and realized that the estimates to repair her roof were about twice as much as it 
had cost to replace her roof in the past. She investigated repair costs for other proper-
ties in the community and determined that the city had been approving reimburse-
ments for materials far in excess of what was actually needed to perform the repairs 
on those homes. Consequently, she filed a qui tam action in the U.S. District Court for 
the Southern District of Texas, alleging that the city and the Urban League violated 
sections (a)(2) and (a)(3) of the False Claims Act by conspiring and subsequently car-
rying out a scheme to fraudulently induce HUD to provide money to fund the home 
repair program. The United States declined to intervene in her lawsuit, and, after dis-
covery, the defendants moved for summary judgment on both claims.

The district court, relying on the D.C. Circuit’s decision in U.S. ex rel. Totten v. 
Bombardier Corp., 380 F.3d 488 (D.C. Cir. 2004), held that Ms. Farmer could not 
maintain her (a)(2) claim without presenting evidence that the defendants had pre-
sented a false claim to an officer or employee of the federal government. Since Ms. 
Farmer was unable to show that any of the allegedly false documents were presented to 
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HUD, the district court granted summary judgment in favor of the defendants on the 
(a)(2) claim. With respect to the relator’s claim under section (a)(3), the district court 
again granted summary judgment in favor of the defendants. The court held that Ms. 
Farmer failed to produce any evidence of an agreement between the defendants to get 
false claims paid. Ms. Farmer appealed the district court’s rulings to the Fifth Circuit.

The (a)(2) Claim—Fifth Circuit Sidestepped Presentment Issue

The Fifth Circuit affirmed the district court’s ruling on Ms. Farmer’s (a)(2) claim. 
However, the circuit court determined that it did not need to reach the question of 
whether claims under section (a)(2) necessarily involve an implicit presentment re-
quirement. Instead, the circuit court held that Ms. Farmer’s (a)(2) claim could not be 
maintained because she did not produce any evidence that the defendants had knowl-
edge that any of their claims contained falsehoods. Thus, the court held, Ms. Farmer’s 
allegations with respect to (a)(2) did not satisfy the False Claims Act’s scienter re-
quirement. The court noted that circumstantial evidence can sometimes be sufficient 
to withstand a summary judgment motion, but the court ultimately held that, in this 
case, no reasonable jury would find that the defendants acted with knowledge that the 
documents at issue contained false information. 

The (a)(3) Claim—Fifth Circuit Affirmed Summary Judgment for 
Defendants

The Fifth Circuit also affirmed the district court’s grant of summary judgment on the 
relator’s (a)(3) claim. Quoting U.S. ex rel. Reagan v. E. Tex. Med. Ctr. Reg’l Healthcare, 
Sys., 274 F. Supp. 2d 824 (S.D. Tex. 203), the court held that summary judgment was 
proper because Ms. Farmer failed to produce any evidence that the defendants “shared 
a specific intent to defraud the [G]overnment.” The court further held that the allega-
tions in Ms. Farmer’s complaint were “not enough to raise an inference of even a tacit 
agreement.”

The Dissent

Chief Circuit Judge Edith Jones wrote a separate opinion, concurring in part and dis-
senting in part. Judge Jones determined that the scienter issue had not been preserved 
on appeal, noting that even though one of the defendants had raised this argument be-
fore the district court, the district court did not rule on that issue and that the parties 
had argued the (a)(2) claim on the basis of the presentment issue (and, earlier, on the 
basis of the public disclosure bar). Judge Jones took issue with the fact that “[t]he ma-
jority “bypasse[d] both the original source and presentment issues and instead affirms 
summary judgment based on an undeveloped argument that there was no ‘knowing’ 
misuse of federal funds in this case.” The judge concluded that affirming summary 
judgment on the (a)(2) claim was “nothing short of a windfall, a sua sponte summary 
judgment on appeal.” 
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Moreover, Judge Jones put more stock in the evidence Ms. Farmer had produced 
in support of her (a)(2) claim, including erroneous cost breakdowns throughout vari-
ous third-party contracts between the city and its repair contractors. Judge Jones could 
not understand how the circuit court could be so convinced that no reasonable jury 
could find that Ms. Farmer’s (a)(2) claim satisfied the False Claims Act’s scienter re-
quirement. She stated that “[t]he majority’s account of what a jury would ‘expect’ to 
find in the evidence, or what sort of ‘thinking would drive the jury’s assessment’ is not 
only unpersuasive, but highlights that the majority is performing its own fact-finding.” 
She concluded that she “cannot agree that all reasonable jurors would have no choice 
but to follow the majority’s serpentine course through the evidence to reach its conclu-
sion.” (italics in original).

U.S. ex rel. Taylor-Vick v. Smith, No. 06-51386 (5th Cir. Jan. 4, 2008)

A former medical facility office manager filed an FCA qui tam action against the 
facility, alleging that its doctors knowingly “up-coded” their patient visits to obtain 
higher Medicare payments. A Texas district court granted the facility’s summary 
judgment motion and the Fifth Circuit affirmed. Noting that the facility “under-cod-
ed” as much as it “up-coded,” the Fifth Circuit ruled that the relator had not produced 
evidence that created a factual issue concerning the scienter element. The court of 
appeals determined that, at the most, the relator had shown evidence of innocent 
mistakes or negligence, which is not sufficient to state a claim under the FCA. 

From 1997 until 2002, Margaret Taylor-Vick worked as an office manager at a medi-
cal facility that provides orthopedic care. During the course of her employment, she 
discovered that the facility and several of its doctors were engaged in improper Medi-
care billing practices. In particular, she began to suspect that the doctors were “up-
coding” their patient visits by having her use codes that required 15-minute patient 
examinations, even when they were seeing 50 to 80 patients in a given day. After her 
concerns were ignored by the facility, she filed an FCA qui tam action against the facil-
ity and several of its doctors. When the government declined to intervene in the suit, 
the defendants filed a motion for summary judgment.

Because she had no direct knowledge of actual instances of “up-coding,” Taylor-
Vick sought to make her case through circumstantial evidence. Specifically, Taylor-
Vick employed an expert witness to analyze defendants’ billing records and determine 
whether there was a pattern of “up-coding” from which the court could draw an infer-
ence of scienter under the FCA. Her expert witness concluded that while there was 
evidence of “under-coding,” there was a pattern sufficient to indicate that false claims 
may be occurring. 

The defendants’ witness, however, found that the defendants under-coded more 
often than they up-coded, thereby “costing the practice revenue” and actually under-
charging Medicare rather than overcharging Medicare. In short, their witness con-
cluded that while they had “some documentation issues that need[ed] improvement,” 
there was no intent to steal from the Medicare system. 
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Based on the expert analysis, the lower court found that Taylor-Vick had failed to 
satisfy the FCA mens rea requirement and that, “[a]t the most, [she had] shown inno-
cent mistakes and negligence,” which are not FCA violations. Accordingly, the district 
court held that summary judgment was proper. Taylor-Vick appealed the decision to 
the Fifth Circuit. 

Mens Rea Element Not Satisfied

Taylor-Vick maintained on appeal that, although she had no direct evidence of sci-
enter, she had provided adequate circumstantial evidence of scienter. Specifically, Vick 
argued that the evidence analyzed by her expert showed a pattern of erroneous billing, 
which, when combined with her testimony that the facility was aware certain billing 
anomalies, added up to an inference of scienter. 

The Fifth Circuit, however, reached back for a pre-1986 FCA Amendments quote 
when it held that the evidence must demonstrate “guilty knowledge of a purpose on 
the part of [the defendant] to cheat the Government.” United States v. Aerodex, Inc., 
469 F.2d 1003, 1007 (5th Cir. 1972). However, perhaps backtracking, the court of ap-
peal then highlighted that the relator must, at least, have evidence that the defendants 
“recklessly cheated the government.”

In affirming the lower court’s decision, the court of appeals noted that even the 
relator’s own witness acknowledged that the erroneous billing included not only over-
billing but also under-billing, which, according to the court, “show[ed] that Defen-
dants were merely negligent billers.” Accordingly, because the Fifth Circuit agreed that 
the relator had merely shown that the defendants were negligent, the court agreed that 
summary judgment should be granted for the defendants in this case. 

U.S. ex rel. Crenshaw v. Degayner, 6:06-cv-1462-Orl-19KRS (M.D. Fla. 
June 13, 2008)

An owner of a condominium unit filed suit against her homeowners association, 
members of the association’s board and the management company hired by the as-
sociation. She alleged several causes of action, including allegations under the False 
Claims Act, which stem from the defendants allegedly obtaining a Small Business 
Administration loan under false pretenses, and then using the loan proceeds for 
a purpose not stated in the loan agreement. Although the parties disputed the 
facts, both sides moved for summary judgment. The court found that the relator 
failed to provide any admissible evidence supporting her contentions that the de-
fendants failed to use the loan proceeds for their intended purpose. In addition, 
the court found that the relator failed to establish that the defendants knowingly 
provided false information on the SBA loan application. The court found that the 
relator’s allegation regarding the loan application arose from ambiguity in the con-
dominium’s bylaws regarding the number of votes the association needed in order 
to represent that a majority of owners approved the association’s decision to apply 
for the loan and impose a special assessment on the owners. The relator asked the 
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court to draw an inference that the defendants knowingly made a false statement 
in the loan application, but the court refused to do so, finding that her request was 
not based on any evidence, but on her subjective opinion that the association acted 
deceptively. Since she could not establish that the defendants knowingly made a 
false statement, her False Claims Act allegations were dismissed. 

U.S. ex rel. Roberts v. Aging Care Home Health, Inc., 3:02-cv-02199-RGJ-
JDK (W.D. La. Dec. 18, 2007)

After a Louisiana district court ruled that a defendant violated Stark II, the gov-
ernment filed a summary judgment motion, arguing that the defendant also vio-
lated the FCA by knowingly submitting Stark II-violative claims to the govern-
ment. Noting the “extensive exhibits and testimony” evidencing the defendant’s 
knowledge, the court granted the government’s motion.

In an intervened FCA qui tam action brought against home health care provider Aging 
Care, the government alleged that the company violated Stark II and the FCA when 
it established a sham advisory board to impermissively compensate five physicians for 
referring Medicare and Medicaid patients. 

In an earlier ruling, the government successfully obtained summary judgment, 
finding that the defendant had violated Stark II. In this matter, the government sought 
summary judgment on the question of whether the defendant had also violated the 
FCA. The government maintained that there was undisputed evidence showing that 
the defendant’s Stark II violations were made “knowingly” and thus also constituted 
FCA violations. 

The court, after reviewing the “extensive exhibits and testimony,” agreed that the 
mens rea requirement had been met. The court took particular note of the defendant’s 
efforts to mask the true financial relationship with fabricated advisory board minutes.

Accordingly, the court granted the government’s summary judgment motion and 
ordered the defendants to pay over $4.6 million.
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Columbia v. Medical Center East, Inc., No. 07-14647 (11th Cir. May 23, 
2008)

Relator appealed an Alabama district court’s partial summary judgment decision, 
which limited the relator’s claims only to those years in which he was employed by 
the his former employer-defendant. The defendant also appealed the lower court’s 
decision, asking the court of appeals to dismiss the entire suit. “After reviewing the 
record, reading the parties [sic] briefs, and having the benefit of oral argument,” 
the Eleventh Circuit affirmed the district court’s grant of summary judgment, 
holding that the relator did not present any evidence that the medical center had 
engaged in a fraud against the government.

U.S. ex rel. Bott v. Silicon Valley Colleges, 2008 WL 59364 (9th Cir. Jan. 
4, 2008)

Former for-profit university recruiters filed an FCA qui tam action against the uni-
versity, alleging that the school violated the Higher Education Act (HEA) when 
it conducted periodic salary adjustments for its recruiters. The Ninth Circuit, in 
affirming a California district court’s dismissal of the qui tam suit, noted in an 
unpublished opinion that the HEA does not prohibit salary reviews generally, but 
rather bars payment adjustments based solely on the number of students recruit-
ed. According to the court of appeals, the relators failed to plead specific facts 
supporting the inference that salary reviews were performed solely on the basis of 
recruitment success, or that the reviews were merely a sham mechanism for fun-
neling improper incentive payments. 

Wood v. Applied Research Assocs., Inc., 2008 WL 2566728; Reynolds 
v. Science Applications Int’l Corp., 2008 WL 2566747; and Haas v. 
Gutierrez, 2008 WL 2566634 (S.D.N.Y. June 26, 2008)

These three cases were each filed in the U.S. District Court for the Southern Dis-
trict of New York. The cases were filed by three separate plaintiffs, all of whom 
were represented by the same attorney. The cases were filed against several dif-
ferent corporate and individual, governmental and non-governmental defendants, 
who assisted the National Institute of Standards and Technology (NIST) in its 
investigation of how and why the World Trade Center buildings collapsed on Sep-
tember 11, 2001. The plaintiffs alleged that the buildings’ collapse was caused by 
a United States military secret, laser-like “directed energy weapon,” and that the 
defendants violated sections 3729(a)(1), (a)(2), and (a)(7) of the False Claims Act 
by knowingly perpetrating the alleged fraud that the buildings were struck by two 
airlines that were hijacked by terrorists. The relators asserted that the defendants 
were not entitled to any payment for the allegedly fraudulent services they pro-
vided to NIST. All of the defendants moved to dismiss the lawsuits as frivolous, 
for lack of subject matter jurisdiction, and for failure to state a claim. The court 
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dismissed all three cases, and issued the same opinion for each case. The court 
ruled, inter alia, there were no “false” claims, for the “purported errors based on 
flawed reasoning, mathematic calculations, or scientific judgments are not false 
for purposes of the FCA.” 

U.S. ex rel. Woodruff v. Hawaii Pacific Health, 05-00521 JMS/LEK (D. HI 
May 2, 2008)

Two physicians brought FCA suits against their former employer-hospital, alleg-
ing the hospital was defrauding Medicaid by using unlicensed nurse practitioners 
and by charging Medicaid for services performed by nurse practioners that can 
only be performed by physicians. A Hawaii district court, in dismissing the FCA 
claims, determined that the nurse practitioners were properly licensed and that 
there was no evidence that they performed improper services. In addition, the 
court dismissed the physicians’ FCA anti-retaliation actions as being untimely, for 
they were not filed within the applicable two-year statute of limitations period.

Drs. Kelley Woodruff and Robert Wilkinson—both doctors formerly employed by 
the defendants—filed a qui tam suit alleging that defendants Hawaii Pacific Health, 
Kapi ‘olani Medical Center for Women and Children and Kapi ‘olani Medical Spe-
cialists violated the federal False Claims Act and the Hawaii False Claims Act by 
adopting an internal billing policy that resulted in Medicaid being billed for proce-
dures performed by unlicensed nurse practitioners as if they had been performed by 
a physician. They further alleged that after they complained to the defendants’ fraud 
hotline, the defendants arranged for an audit of their patients filed, which concluded 
that the defendants had indeed been improperly billing Medicaid for services provided 
by nurse practitioners. The defendants voluntarily disclosed this information to the 
government and made restitution. However, the relators alleged that the defendants 
did not report all of the billing fraud, and retaliated against them by informing them 
that they could resign or be terminated from their job. One relator resigned and the 
other refused to resign and was terminated. They then filed their FCA action, alleging 
substantive violations of the FCA statutes—including a conspiracy claim—as well as 
FCA retaliation claims. The defendants moved for summary judgment, arguing that 
the Medicaid billing forms at issue were not facially false, that the relators could not 
show that the defendants intended to defraud Medicaid, that the complaint did not 
sufficiently allege a conspiracy to defraud the government, and that the statute of limi-
tations limited the substantive claims asserted in the complaint and completely barred 
the relators’ retaliation claims.

Claims Were Not False

A Hawaii district court granted the defendants’ motion, finding that the evidence 
showed that the nurse practitioners at issue were properly licensed and that the rela-
tors did not present adequate evidence showing that those nurse practitioners per-
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formed procedures that should only have been performed by physicians. Therefore, 
the defendants’ Medicaid billing forms and cost reports were not false. The court rea-
soned that since the claims were not false, it did not need to reach the question of the 
defendants’ intent, and, likewise, the relator’s conspiracy claim was not maintainable. 

Anti-Retaliation Actions Were Time-Barred

With respect to the relators’ retaliation claims, the court held that the two-year statute 
of limitations on those claims began to run when they left their jobs—one relator re-
signed under a threat of being terminated and the other relator refused to resign and 
was terminated two weeks later. The court noted that the relators filed their original 
FCA complaint more than three years after they left their jobs, and therefore, their re-
taliation claims were barred by the statute of limitations. As a result, the court granted 
summary judgment in favor of the defendants on all of the relators’ claims.

U.S. ex rel. Villafane v. Solinger, 3:03-cv-00519-JGH (W.D. Ky. Apr. 8, 
2008)

A cardiologist and a former state university medical school professor, along with 
the medical center he currently works for, filed an FCA qui tam suit against his 
former supervisors, their practice group, a neonatologist employed by the medical 
school, the neonatologist’s practice group, and a children’s hospital. The complaint 
alleged that the defendants submitted Medicaid reimbursement claims that falsely 
certified that they were in compliance with the Stark law. The defendants moved 
for summary judgment, arguing that they were exempted from the Stark law, due 
to the Academic Medical Center (AMC) exception. The district court, agreeing 
with the defendants’ arguments, ruled that they satisfy the four requirements of 
the AMC exception: (1) they were full-time (or substantial part-time), bona fide 
employees of a component of a medical center; (2) they were licensed to practice 
medicine in the state(s) where they practice; (3) they had a bona fide faculty ap-
pointment at the affiliated medical school or at an education program at the ac-
credited academic hospital; and (4) they provided either substantial academic or 
clinical services for which they receive compensation as part of their employment 
relationship with the academic medical center. 

Juan Villafane is a former professor at the University of Louisville Medical School 
and a former member of Pediatric Cardiology Associates, P.S.C. He is now a pediat-
ric cardiologist at Children’s Heart Specialists, P.S.C. Villafane and Children’s Heart 
Specialists filed a qui tam suit against a number of health care providers, including the 
University of Louisville Medical School, a children’s hospital, and several individual 
providers. The complaint alleges that the defendants were responsible for the submis-
sion of Medicaid reimbursement claims that falsely certified that they had complied 
with the Stark law. The plaintiffs alleged that the Medical School requires all full-
time faculty to pay a percentage of their private practice revenue into a fund for the 
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Medical School. This fund also receives money from other sources, including from 
contributions from a local children’s hospital. The fund is used, in part, to pay salaries 
to medical school faculty. Thus, the plaintiffs asserted, the children’s hospital indirectly 
pays a portion of the medical school faculty salaries. In addition, the plaintiffs allege 
that the children’s hospital seeks reimbursements from Medicaid for Medicaid-eligible 
services, and sometimes, patients who receive those services have been referred to the 
hospital by the defendant doctors. The plaintiffs further noted that when the hospital 
seeks Medicaid reimbursements, it has to certify that it has complied with applicable 
laws and regulations, including the Stark law, and that, as a result of the flow of money 
between the hospital and the university and the referrals from university professors 
to the hospital, the hospital’s certifications were false. The government declined to 
intervene in the case, and the defendants subsequently moved for summary judgment, 
arguing that they qualified for the Academic Medical Center (“AMC”) exception to 
the Stark law.

Defendants Qualified for AMC Exception to Stark Law

The court first examined the history of the both the Anti-Kickback law and the Stark 
law and then considered the origins of the Academic Medical Center (AMC) excep-
tion. The court noted that “almost no case law explores the precise contours of the 
AMC exception,” but determined that the exception was born when the Centers for 
Medicare and Medicaid Services (CMS) and the Health Care Financing Adminis-
tration (HCFA) recognized the need for an exception to the Stark law, that would 
take into account the unique circumstances of faculty compensation arrangements 
and codified such an exception at C.F.R. §411.35(e). The court discussed the AMC 
exception by grouping the exception’s requirements into several broad categories.

The first category involves a four-part test that focuses on the referring physi-
cians, who must: (1) be full-time (or substantial part-time), bona fide employees of 
a component of a medical center; (2) be licensed to practice medicine in the state(s) 
where they practice; (3) have a bona fide faculty appointment at the affiliated medical 
school or at an education program at the accredited academic hospital; and (4) provide 
either substantial academic or clinical services for which they receive compensation as 
part of their employment relationship with the academic medical center. The parties 
disputed whether this fourth element was satisfied, as the plaintiffs asserted that the 
defendant doctors’ timekeeping system was “a sham.” The court, though, determined 
that notwithstanding problems with the timekeeping system, the evidence showed 
that the defendant doctors did provide substantial academic and clinical services to 
the university.

The second category of AMC exception requirements focuses on the total com-
pensation to be paid to referring physicians and requires that the compensation: (1) be 
set in advance; (2) not exceed fair market value, in the aggregate; and (3) does not take 
into account the volume or value of any referrals or other business generated by the 
referring physician. The plaintiffs argued that, for purposes of the AMC exception, the 
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defendant doctors’ total income should be considered—not just the income derived 
from their faculty salaries. The court rejected this argument, since such an approach 
would require academic institutions to somehow control the internal salary decisions 
of faculty members’ private practices. The court ultimately concluded that the defen-
dant doctors’ salaries met the criteria for the AMC exception.

The third category of requirements under the AMC exception deals with issues 
of accreditation, affiliation and staffing, such that the academic medical center must 
consist of: (1) a medical school or accredited academic hospital; (2) at least one faculty 
practice plan that is affiliated with the medical school, the affiliated hospital, or the ac-
credited academic hospital; and (3) at least one affiliated hospital in which a majority of 
the physicians are faculty members and a majority of the hospital admissions is made by 
physicians who are faculty members. The plaintiffs argued that the defendants failed to 
meet the third requirement, but the court found that the defendants had demonstrated 
that the majority of the staff at the children’s hospital were medical school faculty who 
generated a majority of the hospital’s net revenue, which permitted the court to infer 
that a majority of the hospital’s admissions were ordered by faculty doctors.

In addition, this category deals with issues of organization and internal financing 
transfers between the academic institution and the hospital, such that (1) all transfers 
of money between components of the academic medical center must directly or indi-
rectly support the missions of teaching, indigent care, research, or community service; 
(2) the relationships between the components of the academic medical center must be 
set forth in writing and must be adopted by the governing body of each component; 
and (3) all money paid to referring physicians for research must be used solely to sup-
port bona fide research or teaching and must be consistent with the terms and condi-
tions of the grant. Again, plaintiffs alleged that the third element was not satisfied. 
However, the court determined that the defendants provided sufficient documenta-
tion to fulfill this requirement.

Finally, the AMC exception requires that a “referring physician’s compensation 
arrangement . . . not violate the anti-kickback statute . . . or any Federal or State law 
or regulation governing billing or claims submission.” The court concluded that this 
requirement means that the exception requires that one not knowingly and willfully 
pay or receive money to induce patient referrals. The court stated that the plaintiffs did 
not allege any specific facts regarding this requirement, leaving the court to consider 
only the defendants’ sworn assertions that there was no improper intent behind the 
children’s hospital’s contributions to the medical school fund.

The court thus granted summary judgment in the defendants’ favor, and held that 
they qualified for the AMC exception to the Stark law. The plaintiffs’ False Claims Act 
claims were dismissed with prejudice.
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U.S. ex rel. UNITE HERE v. Cintas Corporation, No. C 06-2413 PJH (N.D. 
Cal. Dec. 21, 2007)

A relator filed an FCA qui tam action alleging that a service provider violated 29 
government contracts by not abiding by the requirements of the Service Contract 
Act (SCA). A California district court emphasized that the SCA is only applicable 
if it is expressly included in the contract. Here, the court dismissed the complaint 
because the relator failed to identify a specific SCA-applicable contract. Despite 
the defendant’s encouragement to also dismiss the complaint on § 3730(e)(4) pub-
lic disclosure bar grounds, the court found that the lack of particularity prevented 
it from determining whether the bar applied. 

UNITE HERE, however, a labor organization that represents workers in the garment 
and textile manufacturing, retail garment, laundry, hotel, and food services industries, 
filed an FCA qui tam action against Cintas, a uniform rental and laundry service that 
has numerous customers, including many agencies of the federal government. UNITE 
HERE alleged that since 1999, Cintas entered into and violated at least 29 contracts 
with the federal government that required Cintas to comply with the Service Contract 
Act (SCA), 41 U.S.C. §§ 351. In particular, UNITE HERE alleged that Cintas falsely 
certified that it complied with the SCA provisions requiring “prevailing wages.”

After the government declined to intervene, Cintas filed a motion to dismiss, ar-
guing that the relator’s complaint failed to satisfy the FRCP 9(b) particularity require-
ment and that the FCA public disclosure bar precluded the relator from proceeding 
with the suit. 

Complaint Failed To Identify A SCA-Applicable Contract

The SCA applies to contracts with the federal government in excess of $2,500, “the 
purpose of which is to furnish services in the United States through the use of service 
employees.” 41 U.S.C. §§ 351(a). However, the court noted that the SCA only applies 
when the required clauses are included in the government contract. 

Here, Cintas maintained that UNITE HERE had failed to identify any specific 
instances in which the required SCA clause was included in a Cintas-government con-
tract. Instead, UNITE HERE alleged only in general terms that there were contracts 
between Cintas and the government, and that Cintas paid the workers less than it was 
supposed to. 

The court, agreeing with Cintas’s position, ruled that by failing to identify a spe-
cific SCA-applicable contract, the complaint failed to satisfy Rule 9(b). The court 
stressed that given the vagueness of the relator’s complaint, Cintas could not know 
which contracts were at issue and how and when exactly it allegedly failed to pay wages 
as required under the SCA.
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Lack Of Particularity Prevented The Court’s § 3730(e)(4) Analysis

Cintas also argued that the FCA public disclosure bar precluded the relator’s suit. 
Cintas highlighted that the fact that it enters into contracts with the government and 
the type and amount of those contracts are matters known to the government and 
to interested members of the public with access to the Internet. For example, Cintas 
pointed out that its contact with the Veterans Administration is publicly available on 
the government Web site www.fdodaily.com. 

UNITE HERE, however, countered that the government contracts at issue were 
not “publicly disclosed” within the meaning of the FCA public disclosure bar because, 
while the type and amount of the contracts were public information, the disclosure did 
not occur in one of the specific public fora listed in § 3730(e)(4)(A). UNITE HERE 
argued that the mere fact information about the existence of contracts was available on 
the Internet does not mean that they were “publicly disclosed.” In addition, the relator 
argued, if it did qualify as being “publicly disclosed,” there was not enough information 
to infer the fraud alleged in its complaint. 

The court, in what appears to be a first for the FCA, said that information avail-
able over the Internet qualifies as § 3730(e)(4)(A) “news media.” However, when it 
came to question of whether this “public disclosure” actually disclosed the allegations 
underlying the relator’s complaint, the court took a pass. According to the court, the 
lack of specificity in the relator’s complaint prevents it from determining whether the 
FCA public disclosure bar applies. Luckily for Cintas, the court was able to dismiss 
the complaint on the alternative grounds of failing to satisfy Rule 9(b). 

U.S. ex rel. Kosenske v. Carlisle HMA, Inc., 1:05-cv-02184-CCC (M.D. Pa. 
Nov. 14, 2007)

A qui tam relator filed an action alleging that a hospital and a physicians group 
violated the FCA when it submitted Medicare reimbursement claims, for their 
financial relationship supposedly violated the Stark Act, 42 U.S.C. § 1395nn, and 
the Anti-Kickback Act, 42 U.S.C. § 1320a-7b. A Pennsylvania district court, after 
engaging in a factual inquiry into the relationship, determined that the relation-
ship qualified for the statutes’ “personal service” exceptions, which exempt com-
pensation arrangements from the Acts “if the physician’s only financial interest in 
the [entity] is receipt of agreed-upon compensation at or below ‘fair market val-
ue’ for ‘reasonable and necessary’ services.” Renal Physicians Ass’n v. U.S. Dep’t of 
Health and Human Svcs., 489 F.3d 1267, 1269 (D.C.Cir.2007). Concluding that 
the defendants complied with the Stark and Anti-Kickback Acts, the court ruled 
that this necessarily resolved the FCA action in their favor. 

U.S. ex rel. Howard v. Urban Investment Trust, Inc., 1:03-cv-07668 (N.D. 
Ill. Sept. 28, 2007)

A qui tam relator brought an FCA action against her former employer-bank, al-
leging that it made false records to conceal the fact that it was embezzling HUD 
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funds. In its motion to dismiss, the defendant argued that there was no requisite 
“claim” presented to the government. The court, in denying the motion, quoted 
from the U.S. Supreme Court in holding that “all fraudulent attempts to cause the 
Government to pay out sums of money” qualify as false claims under the FCA. 
Furthermore, the court held that the mere taking of government money by a de-
fendant for her own benefit consists a false claim even when an actual demand for 
the money was never made. In finding that the relator had also sufficiently alleged 
a Section 3729(a)(7) reverse FCA claim, the court found that the relator alleged 
both the existence of a false record and an immediate duty to the government to 
repay the stolen funds. 

U.S. ex rel. Longhi v. Lithium Power Technologies, Inc., H-02-4329 (S.D. 
Tex. Sept. 27, 2007)

A Texas district court granted the government’s motion for partial summary judg-
ment in an intervened FCA action, which had alleged that a company wrongfully 
obtained an SBA grant by exaggerating its capabilities and expertise in its original 
grant proposal. While the defendant argued that it eventually obtained its stated 
capabilities, the court stressed that FCA liability attached because the grant pro-
posal was false when it was submitted. The court stressed that this is ruling is es-
pecially important in cases such as this, for the false statements gave the defendant 
an advantage over more deserving candidates. 

U.S. ex rel. Sanders v. American-Amicable Life Insurance Company of 
Texas, 2:03-cv-04327-GP (E.D. Pa. July 12, 2007)

A qui tam relator filed an FCA action alleging that a private life insurance com-
pany caused false claims to be submitted to the government by misleading military 
personnel into believing that they were investing in a savings account, when they 
instructed the government to automatically release a percentage of their paychecks 
to the defendant-company. A Pennsylvania district court, in dismissing the suit for 
failing to state an actionable FCA claim, ruled that the relator had not established 
that the scheme would cause an actual or potential economic loss to the federal 
government. In short, because the alleged fraud would not change the total amount 
of compensation the government would pay out, the court found that the govern-
ment was not actually or potentially harmed by the scheme. 

U.S. ex rel. Fago v. M & T Mortgage Corporation, 1:03-cv-01406-GK 
(D.D.C. Oct. 2, 2007)

Former employee of a home mortgage lender brought an FCA qui tam action, al-
leging that the lender violated the FCA by forging borrowers’ signatures when 
their loan applications were incomplete, and then submitting these applications 
to HUD for insurance and in seeking HUD reimbursement upon the borrowers’ 
default. A District of Columbia district court held that while the FCA did not at-
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tach to the original submission of the forged loan applications, they “ripened” into 
false claims when the lender sought payment for defaulted loans. However, in or-
der for the relator to collect for actual damages, the court stressed that the relator 
needed to show that the specific misrepresentations made to HUD were the direct 
and proximate cause of HUD’s losses and not merely the “but for” cause. Here, the 
court determined that the relator could not meet this causation standard, so he 
was limited to seeking recovery of statutory civil penalties. 
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U.S. ex rel. Wilson v. Kellogg Brown & Root, Inc., No. 07-1516 (4th Cir. 
May 16, 2008)

Relators filed a qui tam case against their former employers, alleging that the de-
fendants violated the False Claims Act by failing to fulfill the terms of a contract 
with the Department of Defense that required them to safely transport supplies 
throughout Kuwait and Iraq and to perform any necessary repair and maintenance 
work on their vehicles to ensure that the supplies would be transported safely. The 
relators also alleged that when they complained to their employers that the vehi-
cles were not being properly maintained, they were fired. As a result, they alleged 
both substantive False Claims Act violations and claims for retaliation under the 
False Claims Act. At the district court level, the case was dismissed. The relators 
appealed to the Fourth Circuit, which affirmed the dismissal, noting that the de-
fendants began performing months before the contract was executed and thus the 
repair and maintenance provisions in the contract were not material to the govern-
ment’s decision to pay the defendants pursuant to the contract. In addition, the 
court determined that the relators’ complaint did not satisfy Federal Rule of Civil 
Procedure 9(b). Moreover, the court held that the relators’ retaliation claim was 
subject to an enforceable arbitration clause contained in their respective employ-
ment contracts with the defendants.

Relators David Wilson and James Warren brought a qui tam action against their for-
mer employers, Kellogg, Brown & Root Services, Inc. and Services Employees Inter-
national, Inc.—companies that were both, at the time, subsidiaries of Halliburton and 
working as civilian contractors for the Department of Defense. Wilson and Warren, 
who were employed as drivers for the defendants, filed their FCA suit in the Eastern 
District of Virginia, alleging that the defendants failed to fulfill the terms of an agree-
ment with the Department of Defense that required the defendants to safely transport 
fuel and other supplies throughout Kuwait and Iraq. In addition, the contract included 
a standard government document, called a DD Form 1155, which required the defen-
dants to meet certain requirements for maintaining and repairing their vehicles and 
equipment in order to ensure the safety of their personnel and the Government’s prop-
erty that was being transported. Although the defendants began performing under the 
contract about five months prior to signing the DD Form 1155, when that form was 
executed, it was back-dated to reflect the date on which the defendants’ work began. 
The relators alleged that the defendants failed to meet the contract’s maintenance and 
repair requirements, since they failed to perform routine maintenance procedures on 
their trucks, including simple oil changes. Moreover, Wilson and Warren brought var-
ious employment-related claims against the defendants—including a retaliation claim 
under the FCA—alleging that when they complained to their superiors about what 
they observed, they were terminated from their jobs. 
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Claims Were Not False

Affirming the district court’s dismissal, the 4th Circuit held that the relators’ com-
plaint was properly dismissed, and that the district court did not err in denying their 
request for leave to file another amended complaint. The appeals court held that the 
relators could not state an FCA claim for fraudulent inducement, since the defendants’ 
statement that they would perform the maintenance and repair work specified under 
the contract was not an objective falsehood, but was, at best, a disputed legal ques-
tion. Thus, there was no false statement by the defendants and the relators’ fraudulent 
inducement claim failed. 

Claims Were Not Material

In addition, the court noted that, since the DD Form 1155 was not executed until 
five months after the defendants’ work began, the statements contained in that docu-
ment could not have induced the Government to contract with the defendants. More-
over, the court stated that since the Department of Defense did not express any dis-
satisfaction with the defendants’ work and since the DD Form 1155 is a standard, 
boilerplate government form, the repair and maintenance language relied on by the re-
lators was not material to the contract. The court also held that the relators’ complaint 
failed to satisfy Rule 9(b)’s pleading requirements, since the relators failed to allege 
how the DD Form 1155 influenced the government’s decision to award the contract to 
the defendants. Ultimately, the court concluded that the relators’ allegations amounted 
to a breach of contract claim, but not an FCA claim, but noted that the United States, 
the actual party to the contract, had not brought a breach of contract action against 
the defendants. 

With respect to the relators’ employment claims, the Fourth Circuit held that the 
relators were bound by enforceable arbitration clauses in their respective employment 
contracts, and that the FCA does not render the arbitration clauses unenforceable, 
since the FCA does not even discuss the issue of arbitration.

U.S. ex rel. Dye v. AT K Launch Sys., Inc., No. 1:06-CV-39 TS (D. Utah 
May 14, 2008)

Relator filed a qui tam suit against a defense contractor, alleging False Claims 
Act violations and various common law claims. The complaint alleges that the 
defendant sold thousands of defective illuminating flares to the government and 
received millions of dollars in return. According to the complaint, the defendant 
falsely certified that the flares met contractual specifications, including a require-
ment that the flares be capable of withstanding a ten foot drop test. The defendant 
moved to dismiss the FCA claim, asserting that the complaint failed to allege that 
the flares were tested by the government and failed, and that the complaint failed 
to allege scienter. The district court denied the motion, finding that the govern-
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ment was not required to allege that it performed the drop test, but only that “the 
Defendant made a claim or statement that the flares could meet the ten foot drop 
test requirement, that the claim was false, and that Defendant had knowledge of 
its falsity.” The court also stated, without explanation, that the “the government 
has sufficiently alleged knowledge” on the part of defendant. 

Bazan v. White, No. 07-20170 (5th Cir. Apr. 18, 2008)

Relator filed a False Claims Act qui tam suit alleging that a city submitted fraudu-
lent lead-based paint certifications that resulted in the Department of Housing 
and Urban Development providing financial assistance to the city for low-income 
home buyers under HUD-funded programs. The government declined to inter-
vene in the case and the city moved to dismiss under Federal Rules of Civil Pro-
cedure 9(b) and 12(b)(6). A Texas district court granted the city’s motion and the 
relator appealed. The Fifth Circuit affirmed the district court’s ruling, finding that 
Bazan’s allegation of a false claim was not material to the government’s payment 
decision, for the relator never alleged that HUD based its decision to approve the 
funds on the city’s lead-based paint certifications. Thus, the court held, the relator 
failed to state a claim under the FCA.

U.S. ex rel. Digiovanni v. St. Joseph’s/Candler Health System, Inc., 2008 
WL 395012 (S.D. Ga. Feb. 8, 2008)

A relator, a long-time hospital employee in charge of receiving and distributing 
medical supplies, filed an FCA qui tam action against the hospital, alleging it 
fraudulently created and submitted Medicare claims that included impermissible 
charges for supplies and reusable equipment. While the complaint did not identify 
a specific false claims that was actually submitted to the Medicare system, a Geor-
gia district court ruled that complaint still satisfied Rule 9(b), for the supporting 
documentation and the relator’s firsthand knowledge of the scheme sufficiently 
added an “indicia of reliability” that the claims were actually submitted to the gov-
ernment. However, the court still dismissed the suit, for the alleged false claims 
were not “material” to the government’s decision to pay. In particular, because the 
underlying Medicare Part A claims were paid based on a predetermined rate for 
each patient seen at the hospital, it did not matter that the hospital was allegedly 
including improper charges in individual Medicare patient bills. 

For almost four decades, Cheryl Digiovanni was employed by Saint Joseph’s/Candler 
Health System, Inc., where she was responsible for receiving and distributing sup-
plies and, in turn, was quite familiar with equipment billing at the hospital. After her 
concerns about the hospital’s billing practices went unaddressed, she filed an FCA qui 
tam action alleging a pattern of fraudulent Medicare billing. Specifically, she alleged 
that the hospital fraudulently created and submitted claims to Medicare that included 
impermissible charges for supplies and reusable equipment. 
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After the government declined to intervene in the suit, the defendant filed a mo-
tion to dismiss, arguing that Digiovanni’s complaint failed to satisfy Rule 9(b) and 
that it failed to identify the “materiality” of any of the allegedly false or fraudulent 
statements.

The defendant-hospital argued that while Digiovanni may have sufficiently al-
leged the improper practices, her complaint failed to satisfy the heightened Rule 9(b) 
pleading standard, for it failed to identify the actual submission of any false claims. 
With this argument, the hospital distinguished patient “bills” and other internal bill-
ing records from “claims” that were prepared and submitted to the government for 
reimbursement. Specifically, the hospital argued that while the complaint detailed 
charges for reusable equipment that were included in patient bills, it did not show that 
Medicare was actually charged for the specific reusable equipment that was included 
in these bills. For this reason, the hospital argued that the complaint failed to allege or 
identify any “claims” that were actually submitted to the government.

Digiovanni countered that because she worked for the hospital and possessed first-
hand knowledge of the scheme, the particularity requirements of Rule 9(b) should be 
relaxed and her complaint should be credited with the necessary indicia of reliability.

Complaint Satisfied Rule 9(b)

The district court found the recent Atkins case to be instructive. U.S. ex el. Atkins 
v. McInteer, 470 F.3d 1350 (11th Cir. 2006). In Atkins, the relator alleged an elabo-
rate medical billing scheme for defrauding the government by submitting false claims. 
Even though the complaint cited particular patients, dates, and corresponding medi-
cal records, the Eleventh Circuit held that the relator had failed to provide the next 
link in the liability chain: “showing that the defendants actually submitted reimburse-
ment claims for the services.” Id. at 1359 (emphasis in original). The Eleventh Circuit 
held that the relator had failed to plead with particularity because he “summarily con-
cluded,” without specifically alleging, that the defendants submitted false claims to the 
government for reimbursement. However, the district court observed, in dismissing 
the complaint in Atkins, the Eleventh Circuit also emphasized that the relator did not 
profess to have firsthand knowledge of the defendants’ submission of false claims. 

In the instant case, because Digiovanni claimed to have a level of firsthand knowl-
edge, the court declined to dismiss the complaint solely for failing to plead with par-
ticularity. The court ruled that even though the complaint did not specifically identify 
“claims” submitted to the government, the allegations of improper billing—together 
with the supporting documentation—strongly implied an allegation that the hospital 
was submitting claims to Medicare for these patient charges. 

Claims Were Not “Materially” False

Reaching outside of the circuit, the court then turned its attention to whether the false 
claims were “material,” as required by other circuits. See, e.g., U.S. ex rel. Gross v. AIDS 
Research Alliance-Chicago, 415 F.3d 601, 604 (7th Cir. 2005). Surveying the case law, 
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the court noted that Seventh Circuit “materiality requirement” is satisfied when there 
is a showing that the falsity was a “prerequisite to government payment.” Id. at 604. 
The Fourth Circuit, on the other hand, imposes a lower standard and bases material-
ity on whether the falsity was “capable of influencing” the payment decision. Harrison 
v. Westinghouse Savannah River Co., 176 F.3d 776, 785 (4th Cir. 1999). 

The defendant-hospital argued that under any materiality standard, the complaint 
failed to identify the “materiality” of the allegedly false claims, especially since the item-
ized costs on an ordinary inpatient claim do not affect the amount Medicare reim-
burses a provider. 42 C.F.R. § 412.2(f ). Instead, according to the defendant, inpatient 
claims-Medicare Part A-are reimbursed under the Medicare Prospective Payment Sys-
tem (PPS). Under PPS, hospitals are reimbursed based on a pre-determined rate for 
each Medicare admission, regardless of what appears on an individual patient’s bill. 

Agreeing with the defendant’s “no harm, no foul” analysis, the court ruled that 
Digiovanni’s false claims were not “materially” false. In turn, the court concluded that 
the Digiovanni failed to plead an actionable claim under the FCA. 
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D. Waiver of Claims

U.S. ex rel. McLean v. County of Santa Clara, No. C05-01962 HRL (N.D. 
Cal. Apr. 30, 2008)

A qui tam relator had previously brought and settled three previous lawsuits 
against a defendant. These prior settlements included agreements to release all 
claims against the defendants. In turn, the defendants filed counterclaims against 
the relator, arguing that the relator breach their agreement by filing the present 
action. Citing Ninth Circuit case law, the court held that the releases could only 
bar the filing of a qui tam case if the government had knowledge of, and consented 
to, the agreement. Without this evidence, the court dismiss the defendants’ coun-
terclaims. 

Donna McLean filed a qui tam action against the County of Santa Clara and several 
other defendants, alleging that the county’s Department of Child and Family Services 
routinely created fictional children for the purpose of overbilling the state and federal 
governments for funds to be used to care for them. McLean had previously filed three 
lawsuits against the same defendants, alleging various causes of action, in connection 
with the county’s removal of her children from her home. Prior to McLean filing her 
qui tam action, the three other lawsuits were settled. Pursuant to the settlement agree-
ment, the parties agreed to release any and all claims they may have had against one 
another. As a result, the defendants filed a breach of contract counterclaim against 
McLean, alleging that her qui tam suit was barred by the prior settlement agreement. 
McLean moved to dismiss the counterclaims under Federal Rule of Civil Procedure 
12(b)(6). However, since McLean’s motion included materials outside the scope of the 
pleadings, the court treated it as a motion for summary judgment. 

The court first noted that, in the Ninth Circuit, the general rule is that a relator’s 
prior agreement to release all claims against a defendant will only bar the filing of a 
qui tam case if the government had knowledge of, and consented to, the agreement. 
The rationale behind this rule is that if the government was never made aware of the 
relator’s qui tam claims, then the relator’s agreement to release those claims would un-
dermine the very purpose of the False Claims Act, since the relator would no longer 
be incentivized to expose the alleged fraud to the government. But if a relator enters 
into an agreement to release all claims after first informing the government of his/her 
claims, and the government has had an opportunity to investigate those claims, then 
the release is enforceable. The court determined that “in this case, there is no evidence 
suggesting that the state or federal governments knew of McLean’s allegations and had 
an opportunity to investigate them” before she entered into the settlement agreement 
and released the defendants from any and all claims she may have had against them. 
Therefore, the court granted McLean’s motion for summary judgment with respect to 
the defendants’ counterclaims against her. 
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U.S. v. Sulzbach, 0:07-cv-61329-KAM (S.D. Fla. Apr. 15, 2008)

The government filed a False Claims Act case against the chief compliance officer 
of a hospital chain that has settled numerous FCA suits. The government alleged 
that the compliance officer made false declarations to the government when she 
represented that the hospital chain’s Medicare billing practices were in compliance 
with federal legal requirements, even though she knew that it was improperly bill-
ing Medicare. The defendant moved to dismiss the government’s complaint, argu-
ing that the government’s claims were barred by the FCA’s statute of limitations, 
which requires that FCA claims be brought within six years of the date of the FCA 
violation or within three years of the date when the relevant government official 
knew or should have known the materials facts related to the FCA violation. The 
defendant argued that the government knew of her alleged FCA violation more 
than three years before it filed its suit against her, and therefore, the government’s 
claims were time-barred. The district court disagreed, stating that it was forced 
to accept as true the government’s allegation that it had no such knowledge, and 
that it could not look outside the four corners of the government’s complaint to 
determine the government’s level of knowledge at the motion to dismiss stage. 
Therefore, the court denied the defendant’s motion, but noted that its dismissal 
was “without prejudice to Defendant asserting the expiration of the limitations 
period as an affirmative defense.”

U.S. ex rel. Told v. Interwest Constr. Co., Inc., No. 07-4156 (10th Cir. Mar. 
4, 2008)

The Tenth Circuit affirmed a ruling by the U.S. District Court for the District 
of Utah, granting summary judgment in favor of a False Claims Act defendant, 
since the relator’s claims were time-barred under the False Claims Act’s statute of 
limitations.

Morris Told filed a qui tam action in the Utah District Court in August 2003 against 
Interwest Construction Co., Inc., alleging violations of the False Claims Act as well 
as common law claims. The claims were based on allegations that, from 1992 through 
1994, the defendant wrongfully retained funds that were owed to its subcontractors 
(including the relator’s company) and that the defendant failed to make timely pay-
ments to its subcontractors. The defendant moved for summary judgment, asserting 
that all of the relator’s claims were barred by the applicable statutes of limitations—
the defendant argued that the False Claims Act claims were barred by the False Claims 
Act’s six-year statute of limitations for actions brought by relators. The district court 
agreed and granted summary judgment in favor of the defendant. The relator appealed. 
With respect to the False Claims Act’s statute of limitations, the relator conceded that 
his claims were time barred.
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Applying the reasoning it had previously announced in U.S. ex rel. Sikkenga v. Re-
gence Bluecross Blueshield of Utah, 472 F.3d 702 (10th Cir. 2006), the Tenth Circuit 
found that the False Claims Act’s six-year statute of limitations applied to the relator’s 
False Claims Act claims, and rejected the relator’s request that the court “reconsider and 
reverse itself on this issue for sound policy reasons.” The court also rejected the rela-
tor’s contention that the district court should have allowed him to pursue an additional 
claim, which arose in 1999 and that was allegedly unrelated to the time-barred claims. 
The circuit court stated that “the district court found that [the relator] had failed to state 
the relevant allegations [regarding this new claim] in the complaint itself, and thus con-
strued the argument [the relator] raised in his opposition motion as an implicit motion 
to amend the pleadings. It then denied that motion.” The circuit court, upon reviewing 
the complaint, found the allegations regarding this new claim fell short of the False 
Claims Act’s pleading standards and that the district court did not abuse its discretion 
in denying the relator’s request to file an amended complaint. Finally, the circuit court 
found that the district court did not err when it failed to separately rule on his claim 
regarding yet another new, additional False Claims Act claim. The circuit court found 
that the district court should have explicitly addressed this claim, but that its failure to 
do so was not reversible error, since the relator’s complaint did not allege any of these 
allegedly new False Claims Act violations and these contentions were only brought on 
appeal. The circuit court held that these contentions were also another implicit motion 
to amend the complaint—a motion that the district court implicitly denied.

U.S. ex rel. Lewis v. Walker, 3:06-cv-00016-CDL (M.D. Ga. Sept. 14, 2007)

A Georgia district court, in ruling that the FCA public disclosure bar did not pre-
clude the relator’s non-intervened suit, observed that while the relator relied on 
public information, his complaint disclosed allegations that had not been previously 
disclosed to the public. Moreover, even though the allegations were over six years 
old, the court ruled that the complaint was timely, for the Section 3731(b)(2) three-
year tolling provision applies to intervened and non-intervened qui tam suits. 

U.S. ex rel. Barys v. Vitas Healthcare Corporation, 1:04-cv-21431-AJ (S. 
D. Fla. July 25, 2007)

The government brought an FCA action against a company and its CEO, alleging 
that the company received money under General Services Administration (GSA) 
contracts through bribery and overbilling. The defendants unsuccessfully argued to 
a Pennsylvania district court that most of the claims were untimely because the vio-
lations occurred over six years ago and that the GSA Inspector General had began 
an investigation into the claims over three years ago. The court concluded that the 
applicability of the Section 3731(b)(3) three-year tolling provision is a partly fact-
driven inquiry that could not be decided at the pleading stage. Moreover, the court 
seemingly gave some weight to the government’s argument that merely beginning an 
investigation does not start the clock on the three-year tolling provision. 
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F. Intracorporate Conspiracy Doctrine

U.S. ex rel. Fent v. L-3 Communications Aero Tech LLC, No. 05-CV-0265-
CVE-SAJ (N.D. Okla. Nov. 2, 2007)

An Oklahoma district court dismissed an FCA qui tam relator under Rule 9(b), 
for the complaint failed to detail an actual claim that was presented to the govern-
ment. The court also dismissed the relator’s 3729(a)(3) conspiracy claims based 
on the intracorporate conspiracy doctrine, which provides that a corporation’s 
employees cannot conspire with the corporation. However, the court permitted 
the relator to proceed with his § 3730(h) anti-retaliation claim, because his job 
responsibilities did not prevent him from putting the company on notice that he 
was engaged in protected activity. 

In March 2003, Clayton Fent worked in Kuwait as an administrative aide for govern-
ment contractor L-3 Communications, where his primary responsibilities included 
completing and ensuring the accuracy of employee timesheets. After discovering that 
L-3 was subsequently manipulating the timesheets for the purpose of wrongfully ob-
taining additional funds from the government, he raised his concerns about fraud to 
his supervisors and was promptly fired. He responded by filing an FCA qui tam action 
against L-3, alleging violations of Sections 3729(a)(1), (a)(2), (a)(3), and a § 3730(h) 
action for retaliatory discharge. After the government declined to intervene, L-3 com-
munications filed a motion to dismiss, arguing that the Section 3729(a)(1) and (a)(2) 
claims failed to satisfy Rule 9(b) and that the intracorporate conspiracy doctrine pre-
cluded Fent’s Section 3729(a)(3) conspiracy claims. L-3 also sought to dismiss Fent’s § 
3730(h) anti-retaliation claims for failing to state an actionable claim under the Act. 

FCA Complaint Dismissed Because It Failed To Detail An Actual Claim

Under controlling case law in the circuit, Rule 9(b) requires a relator to proffer “details 
that identify particular false claims for payment that were submitted to the govern-
ment.” U.S. ex rel. Sikkenga v. Regence Bluecross Blueshield of Utah, 472 F.3d 702, 727 
(10th Cir. 2006). 

Here, because the relator failed to detail an actual claim that was submitted to the 
government, the court agreed to dismiss Fent’s (a)(1) and (a)(2) claims on Rule 9(b) 
grounds.

By extension, the court dismissed Fent’s (a)(3) conspiracy claims, for “a defendant 
cannot conspire to submit a false claim if no false claim has been shown to exist.”

Intracorporate Conspiracy Doctrine Precluded Relator’s (a)(3) 
Conspiracy Claims

The court also agreed that the intracorporate conspiracy doctrine blocked Fent’s (a)(3) 
claims. The intracorporate conspiracy doctrine provides that a corporation’s employ-
ees, acting as agents of the corporation, cannot conspire with the corporation. Here, 
Fent’s allegations did not include players outside of L-3’s organization chart.
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Relator Raised An Actionable § 3730(h) Claim

To state a claim for retaliatory discharge under § 3730(h), the Tenth Circuit requires 
two elements: (1) the employee acted in furtherance of an FCA suit, of which the 
employee had notice; and (2) the employee suffered an adverse employment action 
because of this protected conduct. Ramseyer v. Century Healthcare Corporation, 90 
F.3d 1514 (10th Cir. 1996). 

L-3 Communications argued that it was not put “on notice,” for, as Fent con-
cedes, his job responsibilities included “completing and ensuring the accuracy” of 
timesheets.

The court, however, observed that his responsibilities ended with the submission 
of the timesheets to the payroll department. In turn, the concerns raised by Fent about 
subsequent payments were outside of his command. Accordingly, the court refused to 
dismiss Fent’s § 3730(h) anti-retaliation action. 
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G. Not a Condition of Payment

U.S. ex rel. Landers v. Baptist Memorial Health Care Corporation, 2:99-cv-
02097-BBD-dkv (W.D. Tenn. Dec. 17, 2007)

A qui tam relator filed an FCA action, alleging that a hospital submitted false 
Medicare claims when it provided services that were violative of Medicare’s condi-
tions of participation. However, a Tennessee district court dismissed the case, for 
the conditions of participation, unlike conditions of payment, are merely “quality 
of care standards” that are not worthy of FCA protection. 

During her employment as a registered nurse at Baptist Memorial Hospital, Anne 
Landers observed various violations of Medicare’s Conditions of Participation, 42 
C.F.R. § 488, including the use of unqualified staff. When the hospital failed to rem-
edy the problem, Landers filed an FCA qui tam action, alleging the facility knowingly 
submitted false Medicare claims for reimbursement. 

After the government declined to intervene, the defendant ultimately filed a mo-
tion seeking summary judgment.

Violations of Conditions Of Participation Do Not Trigger FCA Liability

Reaching outside of the circuit to embrace U.S. ex rel. Mikes v. Straus, 274 F.3d 687 (2d 
Cir. 2001), the court distinguished violations of Medicare’s Conditions of Participation 
from Conditions of Payment. The court determined that Conditions of Participation 
are merely “quality of care standards” directed towards an entity’s continued ability to 
participate in the Medicare program, rather than a prerequisite to a particular pay-
ment. This parsing between “participation” and “payment” led the court to grant the 
defendant’s summary judgment motion. 
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H. Res Judicata

Cole v. Board of Trustees of the University of Illinois, 497 F.3d 770 (7th 
Cir. Aug. 16, 2007)

The Seventh Circuit, affirming an Illinois district court’s decision to dismiss an 
FCA qui tam and anti-retaliation action, ruled that these claims were barred by res 
judicata, for they “could and should have been asserted in her first suit along with 
her Title VII claim.” Engaging in a fact-intensive dissection of her previously set-
tled Title VII action, the court of appeals determined that the factual allegations 
raised in this earlier suit were nearly identical to those raised in her present FCA 
action. In turn, according to the Seventh Circuit, res judicata applied because the 
FCA claims emerged from the “same core of operative facts as that earlier action.” 
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I. Sovereign Immunity

U.S. ex rel. Stoner v. Santa Clara County Office of Education, No. 
04-15984 (9th Cir. Sept. 7, 2007)

The Ninth Circuit affirmed in part and revered in part a California district court’s 
dismissal of a pro se qui tam action alleging that a public school system defrauded 
the federal government. Agreeing with the lower court, the court of appeals ruled 
that the school system cannot be sued under the FCA, for it is not a “person” under 
the FCA and is entitled to the State’s Eleventh Amendment immunity. However, 
the Ninth Circuit held that state officials are considered “persons” under the FCA, 
because such actions seek damages from the individual defendants rather than the 
state treasury. Finally, the court of appeals joined the chorus of courts and ruled 
that a relator cannot proceed pro se. Notably, the court ruled that the relator could 
not proceed pro se in this action, even though he was licensed to practice law in an-
other jurisdiction. The court remanded the case with instruction to give the relator 
reasonable time to find counsel or to obtain pro hac vice admission. 

U.S. ex rel. Sikkenga v. Regence Bluecross Blueshield of Utah, 
2:99-CV-00086 (D.Utah Sept. 12, 2007)

In dismissing an FCA qui tam complaint premised on a false implied certification, 
a Utah district court stressed that the underlying rule or regulation claimed to 
have been violated still must expressly make compliance a condition of payment. 
The court, after assessing each of the alleged regulation violations, determined 
that none of the regulations included such an express condition. 

United States v. National Training and Information Center, Inc., 2007 WL 
2461662 (N.D. Ill. Aug. 23, 2007)

An Illinois district court refused to dismiss a government-initiated FCA action, 
alleging that a defendant wrongfully obtained government funds by falsely certi-
fying that it would comply with the Byrd Amendment, which prohibits grantees 
from engaging in lobbying using federal funds. After deeming the Byrd Amend-
ment constitutional, the court allowed the government to proceed with those 
claims that violated the Amendment. 
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J. Ineffective Service of Process

Fauci v. Genetech, 1:06-cv-10061-RGS (D. Mass. Oct. 12, 2007)

Relators brought an FCA qui tam action against a U.S. State Department contrac-
tor that was hired to provide security services for the President of Afghanistan. 
After the relators served the complaint on the defendant over eleven months after 
a District of Columbia district court signed the unsealing order, the defendant 
filed a motion to dismiss, arguing that the relators failed to effect timely service of 
process. The court, granting the defendant’s motion, ruled that the relators failed 
to show good cause why service was not diligently attempted within the 120-day 
time limit. Notably, the relators were unable to substantiate their claim that the 
complaint was sent to the defendant via certified mail. 
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K. Statutory Immunity

U.S. v. Hicks, 4:05-cv-04189-GPM-DGW (S.D. Ill. May 5, 2008)

The United States filed an action against an owner of several trucking companies 
that transport mail pursuant to a contract with the U.S. Postal Service. The gov-
ernment’s complaint alleges that the defendant failed to disclose to the Postal Ser-
vice that he received discounts on fuel, and, as a result, the postal service paid his 
companies more than they deserved. The defendant moved to dismiss the govern-
ment’s complaint, arguing that the Postal Reorganization Act expressly exempts 
the U.S. Postal Service from the False Claims Act. The district court disagreed, 
noting that the Seventh Circuit has observed that “no court has ever held that the 
Postal Service is anything other than a federal agency.” Additionally, the court 
noted that the False Claims Act does not include any exception for the U.S. Postal 
Service, and that the defendant failed to cite any case that holds that claims to 
the Postal Service are exempt for the reach of the Act. Moreover, even though the 
U.S. Postal Service is a self-funding entity, its funds are still “government funds”—
Congress has merely appropriated all of the U.S. Postal Service funds back to the 
Postal Service. Thus, the court denied the motion to dismiss.

U.S. ex rel. Conrad v. Blue Cross Blue Shield of Mississippi, 2:99-cv-
00072-LG-JMR (S.D. Miss. Feb. 5, 2008)

While working as a management consultant for a Medicare provider, a relator 
discovered that a provider was submitting fraudulent Medicare claims and that 
a Medicare carrier was, at the very least, grossly negligent in paying these claims. 
The Medicare carrier unsuccessfully argued to a Mississippi district court that 
42 U.S.C. § 1395u(e)(3) entitles the carrier to statutory immunity, regardless of 
whether the carrier acted with gross negligence or fraudulent intent. The court, 
embracing a recent Tenth Circuit interpretation, held that the carrier is only im-
mune for payments that are made “in the absence of gross negligence or intent to 
defraud the United States.” In turn, the court permitted the relator’s qui tam ac-
tion to proceed. 

Sherrie Conrad, a healthcare provider’s management consultant, notified Blue Cross 
Blue Shield of Mississippi that her employer was submitting false Medicare claims to 
Blue Cross. When it refused to take action, she brought an FCA qui tam action against 
Blue Cross, alleging that it was grossly negligent or knowingly causing her employer’s 
false claims to be submitted to Medicare. After the government declined to intervene 
in the suit, Blue Cross moved for judgment on the pleadings, arguing that it enjoyed 
complete statutory immunity and that Conrad has failed to state a claim upon which 
relief could be granted. Specifically, Blue Cross maintained that 42 U.S.C. § 1395u(e)
(3) entitled the carrier to complete statutory immunity, regardless of whether it acted 
with gross negligence or fraudulent intent.
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Medicare Contractors Do Not Enjoy Complete Statutory Immunity 

The court began its analysis by examining the language of 42 U.S.C. § 1395u(e)(3), 
which provides: 

(1) No individual designated pursuant to a contract under this sec-
tion as a certifying officer shall, in the absence of gross negligence or 
intent to defraud the United States, be liable with respect to any pay-
ments certified by him under this section.

(2) No disbursing officer shall, in the absence of gross negligence or 
intent to defraud the United States, be liable with respect to any pay-
ment by him under this section if it was based upon a voucher signed 
by a certifying officer designated as provided in paragraph (1) of this 
subsection.

(3) No such carrier shall be liable to the United States for any pay-
ments referred to in paragraph (1) or (2).

In dissecting this statutory language, the court first noted that this very question was 
recently considered by the Tenth Circuit in U.S. ex rel. Sikkenga v. Regence Bluecross 
Blueshield of Ut., 472 F.3d 702, 710 (10th Cir. 2006). In Sikkenga, the Tenth Circuit 
held that Section 1395u(e)(3) unambiguously confers limited immunity upon Medi-
care carriers. Specifically, “the payments referred to and incorporated by § 1395u(e)
(3)” for which carriers will be immune “are payments made ‘in the absence of gross 
negligence or intent to defraud the United States.’” Id.

Largely parroting the reasoning announced in Sikkenga, the court denied the de-
fendant’s motion and held that the defendant-Medicare contractor was not entitled to 
complete statutory immunity.

Medicare Contractor Potentially “Caused” False Claims To Be 
Submitted By Not Adequately Auditing Claims 

In the alternative, Blue Cross argued that Conrad did not raise an actionable FCA 
claim, for she did not adequately allege that the Medicare contractor “caused” false 
claims to be submitted. Conrad countered that Blue Cross caused false claims to be 
submitted to Medicare, for it “failed to uncover or investigate [her concerns that her 
employer was submitting false claims], in gross dereliction of its duty to audit....” 
Moreover, Conrad stressed that certain instances of fraud were “not noticed by Blue 
Cross, despite the fact that a cursory examination of the facilities would have uncov-
ered these facts.” 

Taken as true and viewed in the light most favorable to Conrad, the court ruled 
that these allegations were sufficient to state a claim for relief under the FCA. Accord-
ingly, the court also denied the defendant’s supplemental motion for judgment on the 
pleadings. 
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A. Rule 9(b) Failure to Plead Fraud with Particularity

U.S. ex rel. Marlar v. BWXT Y-12, L.L.C., 07-6051 (6th Cir. May 13, 2008)

Relator filed an FCA suit against her former employer, alleging that the defen-
dant violated the Act by failing to meet obligations pursuant to a contract with 
the Department of Energy. In addition, she brought a retaliation claim under the 
False Claims Act, alleging that she was discharged in retaliation for whistleblow-
ing. The district court dismissed her complaint, finding that her substantive FCA 
claims were not pled with particularity as required by Federal Rule of Civil Pro-
cedure 9(b) and that her retaliation claim did not allege the elements necessary to 
meet Rule 8(a)’s pleading requirements. She appealed to the Sixth Circuit, which 
affirmed the dismissal of her substantive FCA claims, but reversed the district 
court’s decision with respect to the retaliation claim and remanded that cause of 
action. The Court of Appeals dismissed the 3729(a)(1) claims, for the relator failed 
to plead that the claims were actually submitted to the government. While noting 
that actual presentment is not required for 3729(a)(2) and (a)(3) claims, the court 
still dismissed these claims, for there was no proof of a false claim being submitted 
to anyone. Lastly, the court reversed the dismissal of the anti-retaliation claim, for 
the lower court incorrectly applied the stringent Rule 9(b) pleading standard. 

Claudia Marlar, a nurse practitioner, filed an FCA action against her former employer, 
BWXT Y-12, L.L.C., alleging that the company falsely certified compliance with the 
terms of a contract with the Department of Energy. The complaint alleged that the 
defendant was contracted by the Department of Energy to operate a nuclear power 
facility and that the contract required the defendant to meet certain fixed elements as 
well as monthly performance-based elements in order to be paid. The complaint fur-
ther alleged that the defendant was required to submit a yearly certification regarding 
its performance and any work-related injuries or illnesses, and that the Department 
of Energy would use this certification to determine whether any adjustments (up or 
down) to the defendant’s compensation were required. 

Ms. Marlar, who worked in the company’s Occupational Health Services Divi-
sion, alleged that during her employment, the defendant systematically underreported 
work-related injuries and illnesses in order to receive greater compensation under the 
contract and as a result submitted false monthly and yearly certifications to the De-
partment of Energy. She further alleged that after she discussed her concerns about 
this practice with her superiors, she was placed on administrative leave and subse-
quently terminated. Consequently, she filed a qui tam action in the U.S. District Court 
for the Eastern District of Tennessee, alleging substantive violations of sections 3729 
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(a)(1)-(3) of the False Claims Act and a retaliation claim under section 3730(h) of 
the Act. The defendant moved to dismiss her complaint and the district court granted 
the motion, finding that the substantive claims were not plead with particularity, as 
is required by Federal Rule of Civil Procedure 9(b) and that the retaliation claim did 
not satisfy the notice pleading standard of Rule 8(a). Ms. Marlar appealed the district 
court’s ruling to the Sixth Circuit.

The Sixth Circuit first confirmed that Ms. Marlar’s claims under 3729(a)(1)-(3) 
were subject to the heightened pleading standards of Rule 9(b), since those claims al-
lege fraud. The court then considered each claim in turn.

FCA Claims Failed to Satisfy Rule 9(b)

The Sixth Circuit affirmed district court’s ruling with respect to her claim under sec-
tion 3729(a)(1) of the False Claims Act, stating that Marlar’s allegation did not satisfy 
Rule 9(b). The court found that since Marlar did not allege a factual basis for her 
assertions and that her allegations were based on inferences, they were insufficient to 
plead fraud with particularity. The court stated that “Ms. Marlar has not pleaded any 
facts regarding whether the alleged false claims were in fact submitted to the govern-
ment. Instead, Ms. Marlar relies on the general allegation, ‘on information and belief ’ 
that BWXT submitted purported false claims to the government, and that DOE paid 
BWXT a fee that was based in part on the purported false claims.” In essence, the 
court determined that Marlar did not meet the presentment requirement under sec-
tion 3729(a)(1).

The Sixth Circuit also affirmed the district court’s dismissal of Marlar’s allegations 
under sections 3729(a)(2) and (a)(3) of the False Claims Act. The court reasoned that 
even though these sections do not require proof of presentment, “proof of a claim is 
required.” The court held that Marlar did not allege sufficient facts regarding any false 
or fraudulent claim, and again relied on allegations based “on information and belief.”

Reversed Dismissal of Anti-Retaliation Claim

With respect to Marlar’s retaliation claim, the court reversed the district court’s dis-
missal, noting that Marlar complied with Rule 8(a)’s pleading requirements since she 
pleaded that she raised several objections to her superiors about her concerns and 
alleged that as a result of her actions, she was placed on administrative leave. She 
further alleged that when she complained to the president and general manager of the 
company about her treatment, the company asked her for more information, which, 
she alleged, she provided, before she was eventually terminated. Thus, the court con-
cluded, Marlar placed BWXT on notice of her protected activities under the False 
Claims Act. The Sixth Circuit specifically disagreed with the district court’s ruling 
that in order to be protected under the Act, Marlar would have had to demonstrate 
that was considering filing a qui tam action against the company. The Sixth Circuit 
noted that this reading of the Act’s “protected activity” language is too narrow, and that 
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the Act extends protections to those who are engaged in any activity that would give a 
defendant reason to believe that they were contemplating a qui tam action. The court 
found that Marlar satisfied that standard and reversed the district court’s ruling with 
respect to her retaliation claim and remanded the case.

U.S. ex rel. Rost v. Pfizer, Inc., 06-2627 (1st Cir. Nov. 15, 2007)

The First Circuit vacated and remanded a Massachusetts district court’s dismissal 
of an FCA qui tam action, which had alleged that, by illegally off-label marketing 
its human growth hormone drug, the defendant-pharmaceutical companies had 
knowingly caused doctors to submit false Medicare claims. While agreeing that 
the complaint failed to satisfy Rule 9(b), the court of appeals remanded the case, 
for the district court neglected to rule whether the relator was entitled to an op-
portunity to amend its complaint. The First Circuit, embracing the lower court’s 
holding, held that confidential disclosures made by the defendants to the govern-
ment did not constitute “public” disclosure under the FCA public disclosure bar 
provision. The court stressed that a Section 3730(e)(4) “public disclosure” requires 
that there be some act of disclosure to the public outside of the government. 

As Vice President of Marketing in Pharmacia’s endocrine care unit, Peter Rost dis-
covered that the pharmaceutical company was engaged in various illegal marketing 
schemes, including off-label promotions of its human growth hormone. Rost raised 
his concerns with his employer and with the management of Pfizer, Inc., a competitor 
pharmaceutical company that purchased Pharmacia in 2003. Feeling that his fraud 
concerns were not adequately addressed, Rost decided to file an FCA qui tam action 
against the companies. However, just days before Rost filed his suit, the companies 
confidentially disclosed the fraud to federal government officials.

Subsequently, the defendants agreed to pay the government $34.7 million and 
entered into a deferred prosecution agreement for one criminal count of violating the 
Food, Drug & Cosmetic Act. After the government declined to intervene in his qui 
tam action, the defendants filed a motion to dismiss, arguing that the complaint failed 
to satisfy the particularity requirements of FRCP 9(b) and that the FCA public dis-
closure bar precluded the relator from proceeding with the suit.

The district court held that while a “public disclosure” had not occurred, the com-
plaint did not satisfy FRCP 9(b), for Rost failed to identify a claim that was actually 
submitted to the government. In turn, the court dismissed the case with prejudice, 
without addressing whether Rost was entitled to an opportunity to amend his com-
plaint. 

Rost, appealing the decision to the First Circuit, maintained that the complaint 
satisfied FRCP 9(b). Alternatively, he argued that the court should have given him an 
opportunity to amend his complaint. The defendants filed a cross appeal, urging the 
First Circuit to apply the FCA public disclosure bar when a defendant discloses the 
fraud to a government official.
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Defendants’ Disclosures to Government Officials Do NOT Trigger FCA 
Public Disclosure Bar

The First Circuit first addressed the jurisdictional question of whether a private party’s 
self-disclosure to government agencies without further disclosure qualifies as a “public 
disclosure” under the FCA public disclosure bar. At the urging of relator’s counsel and 
amicus curiae Justice Department, the court held that a “public disclosure” requires that 
there be some act of disclosure to the public outside of the government. (Of particular 
interest, the court did not reach the issue of how many members of the public must 
receive or have access to the disclosure.)

In turn, the court rejected the interpretation offered by defendants’ counsel and 
amicus curiae PhRMA, which, according to the court, would have reinstated the “gov-
ernment knowledge” bar that plagued the FCA prior to the 1986 FCA Amendments. 
The court also noted that, with the exception of the Seventh Circuit decision in U.S. 
ex rel. Matthews v. Bank of Farmington, 166 F.3d 853 (7th Cir. 1999), courts have con-
sistently rejected such a broad reading of the public disclosure bar provision.

Accordingly, because the defendants disclosed the fraud to the government with-
out further disclosing it to the public, the First Circuit ruled that a Section 3730(e)(4)
(A) “public disclosure” had not occurred.

“Inference” of Fraud May Satisfy FRCP 9(b) When Alleging Indirect 
Submissions of False Claims

In U.S. ex rel. Karvelas v. Melrose-Wakefield Hospital, 260 F.3d 220 (1st Cir. 2004), the 
First Circuit held that in the context of a defendant that submits a claim directly to 
government programs, FRCP 9(b) requires a relator to provide details that identifies 
a particular false claim that was actually submitted to the government. However, the 
First Circuit in Rost agreed that this case fell into a “different category,” for he alleged 
that the defendants caused false claims to be submitted to government programs.

According to the court, while a “test of flexibility” can be applied to this “category” 
of cases, FRCP 9(b) still requires a strong “inference” that fraud on the government 
occurred.

Complaint Failed to Satisfy Relaxed FRCP 9(b) Test

Even under this relaxed standard, the First Circuit agreed that Rost’s complaint failed 
to satisfy FRCP 9(b). The court noted that while the criminal information against the 
defendants acknowledged that the defendants “earned millions of dollars for off-label 
uses,” it also stated that “[i]n most, if not all, instances, patients…paid…out-of-pock-
et without reimbursement from any public or private third-party payors.” The court 
found that this dispositively undercut the “inference” that fraud on the government 
had in fact occurred. Notably, the court concluded that while the complaint raised 
facts that suggested fraud was “possible,” it did not contain “factual or statistical evi-
dence to strengthen the inference of fraud beyond possibility.”
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Case Remanded to Rule on Request to Amend Complaint

Even though the First Circuit ultimately affirmed the Rule 9(b) dismissal, the court 
vacated and remanded the decision, for the district court never ruled on Rost’s request 
to amend his complaint to allege fraud with particularity. The court stressed that the 
district court should make this initial FRCP 15(a) determination, particularly since 
the relator’s actions did not “clearly fall into one of the usual grounds for denying such 
a request (e.g., undue delay, bad faith, dilatory motive of the requesting party, repeated 
deficiencies, futility of amendment.) 

Mitchell v. Beverly Enterprises, Inc., 06-2627 (11th Cir. Sept. 7, 2007)

A qui tam relator brought an FCA action against a nursing home chain, alleging 
that it defrauded the federal government through fraudulent Medicare charges 
and noncompliance with its Corporate Integrity Agreement. After an Alabama 
district court dismissed the complaint for failing to satisfy Rule 9(b), the relator 
appealed the decision. Subsequently, in an unpublished per curiam decision, the 
Eleventh Circuit affirmed and held that Rule 9(b) requires “some indicia of reli-
ability… in the complaint to support the allegations of an actual false claim for pay-
ment being made to the government.” Here, however, the relator did not go past 
pleading “his belief that claims…must have been submitted, were likely submitted, 
or should have been submitted to the government.”

U.S. ex rel. Bledsoe v. Community Health Systems, Inc., No. 01-6375 (6th 
Cir. Sept. 6, 2007)

The Sixth Circuit affirmed in part and reversed in part a Tennessee district court’s 
decision to deny a relator his supposed share of a settlement and to entirely dis-
miss his qui tam complaint. The court of appeals held that the relator could only 
obtain a share of this settlement if he could show that his FCA allegations cleared 
the Rule 9(b) hurdle and that these particular claims overlapped with those claims 
detailed in the government’s settlement agreement. The court of appeals, first as-
sessing the applicable bounds of Rule 9(b), held that the relator must allege with 
particularity specific false claims that were actually submitted to the government. 
However, because a corporate entity was the defendant, the relator did not nec-
essarily need to allege the specific identity of the natural persons within the cor-
poration that submitted the false claims. Instead, such information was merely 
relevant to the inquiry of whether the relator had pled the circumstances with 
particularity. Under this Rule 9(b) standard, the Sixth Circuit determined that 
only one of the relator’s claims cleared the Rule 9(b) hurdle. However, according 
to the court of appeals, this surviving claim did not overlap with any of the claims 
previously settled by the government. In turn, the Sixth Circuit denied the relator 
a share of the earlier settlement, but the court permitted him to proceed against 
the defendant with this one surviving claim. 
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U.S. ex rel. Fowler v. Caremark Rx, LLC, No. 06-4419 (7th Cir. July 27, 
2007)

The Seventh Circuit affirmed an Illinois district court’s dismissal of an FCA qui 
tam action, in which the relators alleged, inter alia, that a prescription benefits 
management company regularly double-billed the federal government for distrib-
uting the same individual drug. The court of appeals, reading Rule 9(b) to require 
evidence that a false claim was actually submitted to the government, determined 
that the relators did not present evidence at an individualized transaction level that 
the defendant failed to provide the government an appropriate refund or replace-
ment product for a returned prescription. Notably, while the court ultimately dis-
missed the case on Rule 9(b) grounds, the Seventh Circuit ruled that the FCA 
public disclosure bar did not preclude the suit, for the relators’ complaint was not 
“actually derived” from publicly disclosed allegations. 

U.S. ex rel. Gagne v. City of Worcester, 4:06-cv-40241-FDS (D. Mass. 
June 20, 2008)

Relators filed a qui tam action against a city and a city official, alleging that the 
defendants violated sections 3729(a)(1), (a)(2), and (a)(3) of the False Claims Act 
by conspiring to defraud the government, and by in fact defrauding the govern-
ment by misappropriating funds awarded under the workforce Investment Act, 
improperly co-mingling federal grant funds with other funds, and submitting false 
records to the U.S. government. At the time the complaint was filed, the relator 
was a city employee, while the city official was not yet employed by the city. The 
court dismissed the complaint pursuant to Rule 9(b), for the complaint only al-
leged the false claim in general terms and failed to specify the date or content of 
any specific claim. 

U.S. ex rel. Bonin v. Community Care Ctr. Of St. Martinville, LLC, 
6:05-cv-01 005-RFD-MEM (W.D. Tex. May 16, 2008)

Relator filed a qui tam action against, among others, his former employer-reha-
bilitation center, alleging that the defendants violated the False Claims Act by fal-
sifying documents in order to eliminate discrepancies between patients’ medical 
charts and their minimum data set reports—reports which were used to deter-
mine Medicaid payment rates. The defendants filed a Rule 9(b) motion to dismiss, 
arguing the complaint “fail[ed] to identify ‘the content or any particulars of any 
supposed false statements purportedly made by the Defendants.” However, the 
district court found that the relator had satisfied the Rule 9(b) standard, since 
his complaint “adequately described the content of the allegedly false representa-
tions. The relator identified the 22 patients whose charts were allegedly matched 
up with corresponding minimum data set reports, he described the process by 
which the reports were allegedly falsified, and he identified the individuals who 
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he asserted forged the documents.” The court noted that even though the relator 
conceded that he could not identify all of the allegedly false claims for payment 
that were based on the allegedly forged reports—since those documents were in 
the defendants’ possession—the pleading standard in the Fifth Circuit is relaxed 
when the facts related to the alleged fraud “are peculiarly within the perpetrator’s 
knowledge.” In turn, the court denied the defendants’ motion to dismiss. 

U.S. v. Science Applications Int’l Corp., 1:04-cv-01543-RWR (D.D.C. May 
15, 2008)

The United States filed a False Claims Act case against a corporation, alleging that 
the corporation breached two contracts with the Nuclear Regulatory Commis-
sion by failing to disclose organizational conflicts of interest, as the contracts, and 
applicable NRC regulations, required. The defendant moved to dismiss the gov-
ernment’s FCA claims under Federal Rules of Civil Procedure 9(b) and 12(b)(6), 
arguing that the government’s complaint failed to adequately identify the organi-
zational conflicts of interest, and also moved for summary judgment, arguing that 
those claims did not establish the required elements of an FCA case. A District of 
Columbia district court granted the defendant’s motion to dismiss, to the extent 
that the government’s complaint failed to identify potential organizational con-
flicts of interest (the government’s complaint alleged some conflicts, but presumed 
that additional conflicts would be revealed during discovery). The court denied 
the defendant’s summary judgment motion with respect to the government’s sub-
stantive FCA claims, but granted the motion, in part, with respect to the govern-
ment’s claim for damages.

The United States filed suit against Science Applications International Corporation 
(SAIC), alleging violations of the False Claims Act and District of Columbia law. The 
government’s complaint alleged that SAIC failed to disclose organizational conflicts 
of interest, as was required by two contracts the defendant had entered into with the 
Nuclear Regulatory Commission (“NRC”). SAIC had contracted with the NRC to 
assist with the recycling and reuse of radioactive materials with low contamination 
levels. The two contracts with the NRC required SAIC to forgo entering into any 
agreements with any organization that could create a financial, organizational, con-
tractual, or other organizational conflict of interest, as defined in the NRC regula-
tions. Upon entering the two contracts, SAIC represented that it had no such conflicts 
of interest. 

The United States alleged that SAIC breached its agreements with NRC by enter-
ing relationships with organizations that created an impermissible conflict of interest. 
In addition, the government alleged that SAIC’s periodic certifications to NRC that it 
had no conflicts of interest and its subsequent requests for payment under the contracts 
constituted false claims under the FCA. While the government’s complaint named 
some of the organizations with whom SAIC allegedly entered into improper relation-
ships, the complaint also alleged other improper relationships with companies the gov-
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ernment expected to be made aware of following discovery. SAIC moved to dismiss the 
government’s FCA claims on Rule 9(b) and 12(b)(6) grounds, to the extent that those 
claims failed to identify these other organizations. In addition, SAIC moved for sum-
mary judgment on the government’s FCA claims, arguing that the government’s com-
plaint did not show that the defendant’s compliance with the NRC regulations was an 
explicit condition precedent to payment under the contracts, it did not demonstrate the 
any of the defendant’s submissions to the NRC were actually false, and, if any submis-
sions were false, the government’s complaint did not establish that the defendant knew 
that they were. The defendant also moved for summary judgment on the government’s 
damage claim, arguing that the government could not prove that it was damaged, even 
if it could establish that the defendant knowingly submitted false claims. 

With respect to SAIC’s motion to dismiss the government’s FCA claims, the court 
held that the government had adequately pled SAIC’s potential conflicts of interest 
and had provided a sufficiently detailed description of the alleged falsehoods related to 
those conflicts of interest. However, the court held that the government’s FCA claims 
would be dismissed, to the extent that the governments’ complaint relied on the con-
duct of unnamed organizations that allegedly created a conflict of interest for SAIC. 
Additionally, the court denied SAIC’s summary judgment motion, with respect to the 
government’s substantive FCA claims, since the court determined that the government 
had provided sufficient evidence that SAIC’s certifications to NRC that it was not in-
volved in a relationship that would constitute an organizational conflict of interest was 
“critical to the government’s decision to pay” SAIC under the contracts. Further, the 
court rejected SAIC’s argument and noted that the D.C. Circuit has never required 
that compliance with a regulation—including the NRC regulations at issue—be an 
express condition of payment under a contract, in order for an implied certification to 
be false under the FCA. The court also reasoned that the government had provided 
sufficient evidence that SAIC’s alleged relationship with each of the organizations 
alleged in its complaint had the potential to create a conflict of interest. Therefore, 
the government’s complaint could establish that SAIC’s claims to NRC were false. 
Moreover, the court held that the government’s complaint sufficiently alleged that 
SAIC had knowledge of the alleged falsity of its claims, stating that “the government 
has provided sufficient evidence to suggest more than ‘individual acts of negligence on 
the part of employees.’” With respect to damages, however, the court granted SAIC’s 
motion in part. Although the court found that the government’s complaint “raised a 
triable issue as to its claim for actual damages for the payments it made to SAIC, as 
well as for civil penalties,” the court determined that a grant of summary judgment for 
SAIC regarding alleged damages for money the government paid to third parties to 
review SAIC’s work was warranted.
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U.S. ex rel. Sallade v. Orbital Sciences Corp., CV-05-0604-PHX-NVW (D. 
Ariz. May 9. 2008)

Relator filed an FCA qui tam action against a defense subcontractor, alleging that 
it violated the False Claims Act and the Truth in Negotiations Act (TINA) by 
failing to report certain information in an effort to inflate its costs as it was ne-
gotiating a subcontract, which presumably was paid for with government funds. 
The defendant was successful in having the original complaint complaint and first 
amended complaint dismissed, because the relator failed to allege that the defen-
dant submitted a false claim with knowledge that it had violated TINA and, as 
a result, did not satisfy the pleading requirements of Federal Rule of Civil Pro-
cedure 9(b). The relator then filed a second amended complaint. The defendant 
again moved to dismiss under Rule 9(b). The court again granted the motion. The 
court noted that the second amended complaint finally did allege that the defen-
dant submitted fraudulent inflated invoices in order to receive payments from the 
government. However, the second amended complaint failed because it did not al-
lege any facts in support of that conclusion, but for a single statement by the defen-
dant’s Senior Vice President that the relator alleged he overheard. The complaint 
did not allege any facts regarding the “persons, places, times, or dates, that indicate 
that he knows that [the defendant] obtained an inflated contract price and ulti-
mately submitted invoices reflecting that price.” The second amended complaint 
was dismissed with prejudice. 

U.S. ex rel. Grant v. Thorek Hosp., 1:04-cv-08034 (N.D. Ill. Apr. 25, 2008)

Realtor filed suit against several medical facilities, alleging violations of the False 
Claims Act and the Illinois Whistleblower Reward and Protection Act. She al-
leged that, while employed as a nurse at one of the facilities, she observed the 
defendants submitting fraudulent claims for reimbursements. She also alleged a 
retaliation claim under the False Claims Act. The defendants moved to dismiss 
her complaint under Federal Rules of Civil Procedure 9(b) and 12(b)(6). The 
court granted the defendants’ motion and dismissed the complaint with prejudice, 
finding that the complaint failed to “plead the specifics of even one false claim for 
reimbursement actually submitted . . . to the government,” and thus, her complaint 
did not meet Rule 9(b)’s pleading requirements. In addition, her retaliation claims 
were dismissed, because she did allege that she was investigating her employer for 
defrauding the government. Moreover, the court determined that any action taken 
by her employer could not have been retaliatory, for she did inform her employer 
about her fraud investigation. The court dismissed her complaint with prejudice 
because it had previously dismissed her original complaint for the same reasons 
and had granted her leave to file an amended complaint, which suffered from the 
same deficiencies.
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U.S. ex rel. Frazier v. Iasis Healthcare Corp., 2:05-cv-00766-JAT (D. Ariz. 
Apr. 21, 2008)

Relator filed an FCA suit against a healthcare company, alleging that the defen-
dant defrauded Medicare and other federal health program funds. The United 
States elected not to intervene in the case, but stated that its investigation would 
continue. In addition, the United States reserved the right to intervene at a later 
date. In dismissing the relator’s complaint, the court determined that the com-
plaint failed to satisfy the Rule 9(b) particularity requirements. The court faulted 
the relator for failing to tie the underlying fraudulent activity to a Medicare claim 
that was actually submitted to the government.

Jerre Frazier, former Chief Compliance Officer and Vice President, Ethics and Busi-
ness Practices for defendant Iasis Healthcare Corp., filed a False Claims Act action 
against his former employer, alleging that Iasis had defrauded federal government 
healthcare programs, including Medicare, by submitting claims for reimbursement for 
medically unnecessary procedures and by falsely certifying that it had complied with 
the Stark Law and the Anti-Kickback statute. He alleged that Iasis had violated sec-
tions 3729(a)(1), (a)(2), (a)(3), and (a7) of the False Claims Act. The government 
investigated Frazier’s allegations, and sought extensions of the 60-day seal period, but 
after the government’s request for a 180-day extension was denied, the government 
decided to decline intervention in Frazier’s case. However, the government stated that 
its investigation would continue and reserved the right to intervene at a later date. 
Frazier pressed on with his case, and Iasis moved to dismiss his complaint.

Failed to Satisfy Rule 9(b)

An Arizona district court granted Iasis’s motion and dismissed Frazier’s complaint 
with prejudice, finding that Frazier’s complaint failed to plead the alleged fraud with 
particularity. Specifically, the court found that Frazier’s claim that Iasis billed for medi-
cally unnecessary procedures was lacking, since Frazier failed to adequately plead the 
alleged fraud. The court stated that Frazier—who was a corporate insider—did not 
describe “a single specific ‘unnecessary procedure’ for which IASIS submitted a claim 
for funds from a government health care program,” and that he failed to plead with 
specificity the “who, when, and how” of the allegedly fraudulent procedures. In addi-
tion, the court held that Frazier’s allegations regarding the alleged violations of the 
Stark Law and Anti-Kickback Statute were generally insufficient to satisfy Rule 9(b), 
since Frazier provided “only scant details” of the alleged violations. The court noted 
that although some of Frazier’s allegations of Stark law and Anti-Kickback Statute 
violations were pled with the requisite specificity, “merely alleging a violation of the 
Stark Law and/or Anti-Kickback Statute does not sufficiently state a claim under the 
FCA. The court summed up its rationale by saying that it did not “want to enumer-
ate a list of things that a FCA plaintiff has to allege in order to survive a motion to 
dismiss. But without pleading some detail regarding actual Medicare referrals, billing 
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and payment for services provided to the Medicare patient, and the submission of the 
certification of billing compliance, a complaint cannot sufficiently allege a claim under 
the FCA for violations of the Stark Law and the Anti-Kickback Statute.

U.S. ex rel. UNITE HERE v. Cintas Corp., 3:06-cv-02413-PJH (N.D. Cal. 
Apr. 16, 2008)

Relator filed a False Claims Act lawsuit alleging that the defendant obtained gov-
ernment contracts by false certifying compliance with the Service Contracts Act 
of 1965. The United States declined to intervene and the defendant successfully 
moved to dismiss the relator’s first amended complaint for failure to state a claim. 
The relator then filed a second amended complaint, and the defendant again moved 
to dismiss for failure to state a claim and for lack of subject matter jurisdiction 
under the Act’s public disclosure bar. The court again granted the defendant’s mo-
tion, finding that the relator failed to plead fraud with specificity, as required by 
FRCP 9(b). The court did not reach the public disclosure bar question, because, 
the court reasoned, the relator’s lack of specificity prevented the court from deter-
mining whether the relator’s claims were based on publicly disclosed information 
and/or whether the relator was an original source of the information relied on in 
its complaint.

UNITE HERE, a labor organization for workers in the industries of garment and 
textile manufacturing, retail, gaming, laundry, hotel, and food services, filed a qui tam 
action against Cintas, a company that provides uniform rental, laundry and other ser-
vices to various customers, including many U.S. government agencies. After the gov-
ernment declined to intervene in UNITE HERE’s original complaint, a first amended 
complaint was filed. That complaint alleged that Cintas entered into various contracts 
to provide government agencies with uniform and linen cleaning services. Moreover, 
the suit alleged that these contracts either expressly or impliedly incorporated the Ser-
vices Contracts Act—a statute that establishes minimum labor standards for service 
work provided to the U.S. by private businesses—and that Cintas failed to comply 
with that statute by failing to maintain proper records, failing to pay proper minimum 
wages to its employees, and failing to pay fringe benefits, or to even inform the em-
ployees of such rights. UNITE HERE’s complaint also alleged, upon information and 
belief, that Cintas must have submitted regular invoices for payment to the respective 
government agencies, and that the government paid Cintas based on those invoices, 
even though Cintas failed to comply with the Services Contract Act. As a result, the 
complaint alleged that Cintas violated the False Claims Act. Notably, UNITE HERE 
was unable to produce copies of any invoices from Cintas to a government agency, nor 
could UNITE HERE produce any other evidence that invoices were submitted or 
any evidence regarding the content of any alleged invoices. Cintas moved to dismiss 
the first amended complaint and the court granted the motion, finding that UNITE 
HERE failed to meet the pleading requirements of Rule 9(b).
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UNITE HERE then filed a second amended complaint, alleging the same facts as 
before. Cintas again moved to dismiss the complaint, arguing that the second amend-
ed complaint failed to plead fraud with particularity, and that it failed to state a claim 
and was filed in an improper attempt to use the False Claims Act as a means to enforce 
the Service Contracts Act. 

Failed to Plead Fraud With Particularity

Cintas argued that UNITE HERE’s second amended complaint failed to plead fraud 
with particularity under Rule 9(b) of the Federal Rules of Civil Procedure. The court 
first found that, “because it is an anti-fraud statute, an action brought under the FCA 
must fulfill the particularity requirements of Federal Rule of Civil Procedure Rule 
9(b).” Cintas argued that the second amended complaint was deficient, since it did not 
specifically allege that Cintas entered into government contracts that contained provi-
sions of the Service Contracts Act, or that Cintas procured government payments by 
falsely representing that it had paid wages or benefits in compliance with that statute. 
UNITE HERE countered that the second amended complaint provided more than 
enough information to put Cintas on notice of the claims being asserted and that since 
the alleged fraud took place over several years, UNITE HERE was only required to 
plead a general time frame. UNITE HERE also argued that it did not need to provide 
specific invoices, since it alleged on information and belief that Cintas had submitted 
requests for payment on a regular basis, since that was the only way that Cintas could 
have been paid under the government contracts. The court then found that Cintas’ 
motion should be granted, saying that “UNITE HERE has not alleged fraud with 
particularity as required by Rule 9(b). UNITE HERE still has not alleged, as to each 
specific contract, that Cintas submitted a specific false claim to the United States or 
falsely certified on a specific occasion that it had complied with the SCA with regard 
to a specific contract.”

Failed to State An Actionable FCA Claim

Cintas argued that the second amended complaint failed to state a claim under the 
False Claims Act and was nothing more than an attempt to use the False Claims Act 
as a vehicle to try to enforce the Service Contracts Act. Cintas noted that disputes 
under the Service Contracts Act are to be resolved through administrative proceed-
ings, and not through private civil actions. The only exception, Cintas argued, is when 
an insider brings a False Claims Act suit based on a failure to comply with the Service 
Contracts Act. UNITE HERE, however, was not an insider. The court agreed and 
found that, “[a]t most, UNITE HERE has simply alleged that Cintas violated the 
SCA—which does not provide a sufficient basis for an FCA claim.”
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U.S. ex rel. Driscoll v. Serono Inc., 00-11680-GAO (D. Mass Mar. 18, 
2008)

A relator alleged a violation of the False Claims Act, stating that the defendant-
pharmaceutical company and various of its affiliates knowingly accepted payment 
or reimbursement from public and private health insurers for the defendant’s drug, 
which exceeded the reimbursement price set by an agreement between defendant 
and the Food and Drug Administration. While the federal government eventually 
intervened and settled the federal FCA claims against the defendant, the remaining 
federal claims against pharmacy-defendants were not settled. The pharmacy-defen-
dants all moved to dismiss the relators’ complaint, and while each defendant alleged 
various grounds for dismissal, they all alleged that the complaint failed to plead 
fraud with particularity, as is required by Federal Rule of Civil Procedure 9(b). Re-
lying solely on U.S., ex rel. Karvelas v. Melrose-Wakefield Hosp., 360 F.3d 220 (1st 
Cir. 2004), the court dismissed the remaining claims under Rule 9(b), for while 
the complaint detailed the fraudulent scheme, it failed to identify a particular false 
claim for payment that was submitted by any of the pharmacies to the government.

Christine Driscoll filed a qui tam case against Serono Laboratories, Inc. and Area-
Serono, S.A. (collectively “Serono”), alleging that Serono knowingly accepted pay-
ment or reimbursement—that exceed the price set by an agreement between Serono 
and the Food and Drug Administration—from public and private health insurers for 
Serono’s drug, Serostim. The complaint was amended four times. The amendments 
added False Claims Act claims against various pharmacies that dispensed Serostim 
(Lincourt Professional Pharmacy, Bioscrip, Inc., Capitol Drugs, Curascript Pharmacy, 
Inc., Priority Pharmacy, Total Remedy Prescription Center, Discount Medical Phar-
macy, Accent Rx, Beverly Hills Pharmacy, TDI Pharmacy, Echo Drugs (Flushing), 
and Echo Drugs (Brooklyn)), and included claims against Serono and the pharmacies 
for alleged violations of various state false claims acts. In addition, Frank Garcia was 
added as a relator with respect to the state law claims. The United States intervened 
and settled the federal False Claims Act claims alleged against Serono. The United 
States did not intervene as to the federal False Claims Act claims against the phar-
macies. None of the states whose false claims acts were alleged to have been violated 
elected to intervene. The court does not discuss whether Serono moved to dismiss the 
remaining claims against it. However, each of the pharmacies moved to dismiss the 
remaining claims against them. Although the pharmacy defendants presented vari-
ous grounds for dismissal, each defendant moved to dismiss on the grounds that the 
complaint failed to plead fraud with particularity. 

The district court, citing U.S., ex rel. Karvelas v. Melrose-Wakefield Hosp., 360 F.3d 
220 (1st Cir. 2004), stated that when pleading a violation of the False Claims Act, a 
complaint must plead with particularity not only the existence of the fraud, but also 
details about the allegedly false or fraudulent claims the defendant submitted for pay-
ment. The court found that the relators’ complaint failed to satisfy this standard, since 
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it only describes an allegedly fraudulent scheme, but does not identify even one par-
ticular false claim submitted for payment by any of the pharmacies to any government 
entity and it does not include any details concerning the dates, content, identification 
numbers, or dollar amounts of any false claims submitted. 

The relators’ requested that they be permitted to further amend their complaint 
and further requested that they be permitted to obtain discovery from the Department 
of Justice in order to gather details related to the allegedly false claims purportedly 
submitted by the defendants. The court, though, denied this request, noting that the 
First Circuit has expressly discouraged the use of discovery by relators for this pur-
pose. The court ultimately concluded that “[s]ince the relators’ subpoena duces tecum 
[to the Department of Justice] is for the purpose of developing the very details and 
specifics which should have been in their possession before the filing of the complaint, 
the multiple motion to quash the subpoena duces tecum are granted.” Consequently, 
the court denied the relators’ motion for leave to further amend their complaint. 

Sweet v. TMI Mgmt. Sys., 05-1683-RBK (D.N.J. Mar. 17, 2008)

The relator filed a qui tam suit against her former employer, alleging that it vio-
lated the False Claims Act by paying her and other employees less than they were 
owed under a contract with the Government Services Administration—a contract 
that purportedly dictated the wage the company was to pay the relator and the 
other employees. A New Jersey district court granted the defendant’s Rule 9(b) 
motion to dimiss, finding that the complaint failed to even plead the date, place, 
or time of the fraud.

Dorothy Sweet, the relator, filed a False Claims Act case against her employer, TMI, 
alleging that TMI was subject to the terms of a contract with the General Services 
Administration. That contract, the relator alleged, dictated the wage TMI was to pay 
to the relator and to other TMI employees. The relator alleged that TMI did not pay 
her and these other employees the amount dictated by the General Services Adminis-
tration contract. TMI moved to dismiss the relator’s complaint.

The district court granted TMI’s motion to dismiss, finding that the relator failed 
to even identify which provision of the False Claims Act she alleged TMI had violated. 
The court further found that the complaint failed to allege the False Claims Act sci-
enter element, and therefore could not possibly plead a claim under any of the seven 
subsections of the Act. In addition, the court declared that the relator did not satisfy 
the requirements of Federal Rule of Civil Procedure 9(b), since she did not plead the 
date, place, or time of the fraud and did not use any alternative means of substantiating 
her allegations. 
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U.S. ex rel. Repko v. Guthrie Clinic, P.C., 3:04-cv-01556-JFM (M.D. Pa. 
Mar. 12, 2008)

A relator filed a False Claims Act case against a group of defendants, asserting 
that the defendants alleged scheme of referring patients in exchange for favorable 
financial agreements violated the Stark and Anti-Kickback Acts and that every 
claim that was submitted to the government violated the False Claims Act. Most 
importantly, in denying the defendants’ Rule 9(b) motion, the court ruled that the 
relator pled fraud with sufficient particularity, even though he did not attach any 
of the allegedly false claims that were submitted to the government, since the rela-
tor had asserted that every claim that the hospital submitted to the government 
was fraudulent. 

Rodney Repko filed a qui tam complaint (and two subsequent amended complaints) 
against a clinic, a hospital, the hospital’s holding company, and two individuals, al-
leging that every claim the hospital submitted to the government for payment was 
the result of referrals by doctors working for the clinic and that these referrals were 
given in exchange for various financial agreements between the clinic and the hospital, 
which gave the clinic favorable terms, including low interest-rate loans. The relator 
alleged that the defendants’ conduct violated various statutes and common law, in-
cluding the False Claims Act. With respect to the False Claims Act, the relator alleged 
violations of sections 3729(a)(1) (presenting a false claim to the government), (a)(2) 
(using a false record to get a claim paid by the government), (a)(7) (concealment), (a)
(3) (conspiracy) and section 3730(h) (retaliation—the relator was formerly employed 
as the general counsel for the clinic). The relator also asserted that the hospital’s claims 
violated the Stark law, under the theory that the claims were the result of referrals that 
were illegal under that law. Moreover, the relator brought various common law claims 
against the defendants. The government declined to intervene in the relator’s case.

The defendants moved to dismiss the relator’s complaint. With respect to the False 
Claims Act claims, the defendants argued that those claims were not pled with suf-
ficient particularity, that the relator failed to state a claim under the False Claims Act 
for conspiracy, concealment or retaliation, that the relator False Claims Act claims were 
barred by the statute of limitations, and that the relator’s ethical violation warranted 
striking the allegations in the relator’s complaint. The defendants also argued that the 
relator did not have standing to bring his Stark law claims or common law claims. 

In response, the relator filed a motion to further amend his complaint, in the event 
that the court ruled that the complaint at issue did not plead the False Claims Act claims 
with the requisite particularity, pursuant to Federal Rule of Civil Procedure 9(b). 

The district court granted the defendants’ motion in part, and denied it in part. 
The retaliation claim was dismissed as time-barred, and the concealment claim was 
dismissed for failure to state a claim. The remaining False Claims Act claims were not 
dismissed. In addition the court held that the relator did not have standing to assert 
his Stark law claims and common law claims.
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Relator Satisfied the Particularity Requirements of Rule 9(b)

The court ruled that the relator pled fraud with sufficient particularity, even though 
he did not attach any of the allegedly false claims that were submitted to the govern-
ment, since the relator had asserted that every claim that the hospital submitted to the 
government was fraudulent. In addition, the court found that the relator discussed in 
detail why each referral was illegal under the Stark and Anti-Kickback laws. The court 
stated that “the attachment of some or all of the allegedly fraudulent claims would 
serve no further purpose consistent with Rule 9(b) because the defendants are on 
notice that the basis of the alleged fraud in each claim is the relationship between 
defendants, not anything unique to a particular claim, that has caused these claims to 
be allegedly fraudulent.”

Relator Properly Stated a Claim for Conspiracy

The district court rejected the defendants’ argument that the relator had failed to state 
a claim with respect to conspiracy under the False Claims Act. The court noted that 
the relator’s conspiracy claim could go forward, since he had alleged an agreement 
among the defendants whereby the hospital and its holding company would give the 
clinic financial support in exchange for the clinic referring large volumes of patients to 
the hospital. In addition, the relator alleged that the parties had engaged in acts in fur-
therance of that conspiracy (i.e. the clinic did receive the financial support in exchange 
for the referrals).

Relator’s Concealment Claim Was Dismissed

The district court agreed with the defendants’ argument that the concealment claim 
should be dismissed, since the relator did not state a claim under section 3729(a)(7). 
The court held that the relator merely alleged that the defendants submitted false 
claims and concealed the money that resulted from those claims, an allegation that 
is insufficient to support a concealment claim under the False Claims Act. The court 
stated that “it is not sufficient that defendants have concealed their obligation to pay 
back the fraudulently obtained funds, because this would result in every violation of § 
3729(a)(1) necessarily resulting in a violation of § 3729(a)(7) as well. Thus, the court 
dismissed the relator’s concealment claim.

Relator’s Retaliation Claim Was Time-Barred By 180-Day Statute of 
Limitations Period

The court observed the decision in Graham County Soil & Water Conservation Dist. v. 
Wilson, 545 U.S. 409 (2005), wherein the Supreme Court held that retaliation claims 
under the False Claims Act are subject to the statute of limitations period prescribed 
by the most closely analogous state statute. The court then stated that the most analo-
gous state statute in this instance was Pennsylvania’s whistleblower law, which estab-
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lished a period of 180 days from the date of the alleged violation for plaintiff ’s to bring 
retaliation claims. The relator, who had served as the general counsel for the clinic un-
til 1998 when he was allegedly forced out of his job and denied certain compensation, 
brought his retaliation claim in 2004, and so that claim was clearly was time-barred.

Relator Did Not Have Standing To Pursue His Stark And Common Law 
Claims

In addition to his False Claims Act claims, the relator brought claims against the de-
fendants alleging violations of the Stark law, as well as common law claims for unjust 
enrichment and payment by mistake of fact. The defendants moved to dismiss these 
claims, arguing that the relator did not have standing to bring them, since the govern-
ment declined to intervene in the relator’s case. The district court held that the relator 
did not have standing to bring his Stark law claim, since, unlike the False Claims Act, 
the Stark law does not permit relators to bring lawsuits on behalf of the government, 
nor does that law allow for a partial assignment of the government’s damages to rela-
tors. The court noted that even though the government could still choose to intervene 
in the relator’s case, the relator would still only be able to pursue claims that the gov-
ernment has partially assigned to relators; Stark law claims are not such a claims and 
therefore, the relator did not have standing to pursue that claim. 

With respect to the relator’s common law claims, the court applied the same rea-
soning and held that the relator had no standing to bring those claims either, since 
there has been no assignment to relators of the government’s claims for unjust enrich-
ment or payment by mistake of fact. Thus, those claims were dismissed.

Remaining False Claims Act Claims Were Not Time-Barred

As an initial matter, the district court pointed out that the date of the relator’s ini-
tial complaint—not the date of subsequent amended complaints—was the operative 
date for calculating statutes of limitations, pursuant to Federal Rule of Civil Procedure 
15(c)(1)(B). The court rejected the defendants’ argument that, pursuant to U.S. v. Bay-
lor Univ. Med. Ctr., et al, 469 F.3d 263 (2d Cir. 2006), Rule 15(c)(1)(B) was inapplica-
ble because of the False Claims Act’s sealing provision. The court distinguished Baylor, 
noting that in that case, the government did not intervene until eight years after the 
relator had filed the original complaint, whereas, in this case, the government declined 
to intervene. In addition, the court held that the two cases were distinguishable because 
the relator filed each of the amended complaints and the allegations in his amended 
complaints clearly arise out of the same occurrences as set forth in the original com-
plaint. Thus, the court held, the defendants, who consented to the filing of the second 
amended complaint, were on notice of the relator’s claims since the time the original 
complaint was unsealed. Therefore, the court ruled that Rule 15(c)(1)(B) applied and 
that it would relate the relator’s complaints back to the date of the original complaint, 
which was within the False Claims Act’s six-year statute of limitations period. 
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The court next held that the provision for extending the statute of limitations 
until the fraud is discovered applies both to relators as well as the government. The 
court found that even though the relator, in his capacity as general counsel for one 
of the defendants, may have had knowledge of the alleged fraud during the time the 
fraud was ongoing, “it is the government’s knowledge, not the relator’s knowledge, that 
is relevant.” The court further noted that section 3731(b)(2) states that actions al-
leging violations of the False Claims Act must be brought within three years from 
“when facts material to the right of action are known or reasonably should have been 
known by the official of the United States charged with responsibility to act in the circum-
stances.” (emphasis added by the court). The court refused to dismiss the False Claims 
Act claims as time-barred, since there was no showing that the government knew or 
should have known about the alleged fraud prior to the filing of the initial complaint.

Relator’s Alleged Ethical Violations Did Not Warrant Striking 
Allegations In The Complaint

The defendants moved to strike the False Claims Act allegations from the relator’s 
complaint, contending that the relator committed an ethical violation since he served 
as general counsel of the defendant clinic during the time that the alleged False Claims 
Act violations occurred and his complaints were based on knowledge he acquired 
while serving in that role. More specifically, the defendants argued that, pursuant to 
Federal Rule of Civil Procedure 12(f ) (which authorizes federal courts to strike from 
pleadings, among other things, any impertinent or scandalous matters) and Pennsyl-
vania Rule of Professional Conduct 1.6 (which prohibits attorneys from revealing cli-
ent information without informed consent), that the relator’s complaint should be 
stricken. The court denied the defendants’ motion to strike, noting that the defendants 
cited no cases in support of their position, and that it appeared that the relator had not 
committed an ethical violation, since, pursuant to Pennsylvania Rule of Professional 
Conduct 1.6(c)(3), attorneys are permitted to reveal a client’s confidential informa-
tion in order “to prevent, mitigate or rectify the consequences of a client’s criminal or 
fraudulent act in the commission of which the lawyer’s services are being or had been 
used.” 

Relator’s Motion to Amend His Complaint Was Denied As Moot

Finally, the district court denied the relator’s motion to further amend his complaint 
as moot. The relator filed this motion, seeking to amend his complaint in the event 
that the district court ruled that the complaint at issue failed to satisfy Rule 9(b)’s 
particularity requirements. Since the court ruled that the relator had pled his False 
Claims Act claims with the requisite particularity, the court denied the motion to 
amend the complaint.
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U.S. ex rel. Tucker v. Nayak, 3:06-cv-00662-JPG-CJP (S.D. Ill. Jan. 11, 
2008)

A doctor’s office insurance billing clerk filed an FCA qui tam action against her 
employer-doctor, alleging that the doctor repeatedly ordered her to bill Medicare 
for procedures he supposedly performed, even though these procedures took place 
when he wasn’t even in the building. In granting the defendant-doctor’s Rule 9(b) 
motion to dismiss, an Illinois district court stressed that a relator must identify 
at least one false claim that was actually submitted to the government and cannot 
rely on the “mere possibility” that a claim was submitted. Here, the relator alleged 
the underlying scheme, but the court faulted her for failing to link these allega-
tions with an actual claim that made its way to the government. 

From 2001 to 2006, Pam Tucker served as an insurance billing clerk in P.D.L. Nayak, 
M.D.’s office. According to Tucker, Nayak regularly ordered his staff to bill Medicare 
for certain medical and technical procedures performed while Nayak was not in the 
building, even though he knew that the procedures were only payable if the procedures 
had been performed while he was actually in the building. Tucker estimated that Nayak 
submitted such bills to Medicare amounting to approximately $50,000 per week and 
totaling in excess of $10 million. After the government declined to intervene, Nayak 
filed a motion to dismiss, arguing the complaint failed to satisfy Rule 9(b)

Complaint Failed To Satisfy Rule 9(b)

The court highlighted U.S. ex rel. Crews v. NCS Healthcare of Ill., Inc., 460 F.3d 853, 
856 (7th Cir. 2006), even though the decision dealt with a summary judgment mo-
tion, as opposed to a motion to dismiss. Nonetheless, the court applied Crews and 
Rule 9(b) and require the relator to identify at least one knowingly false claim that was 
actually submitted to the government. Moreover, the court stressed that the relator 
“cannot rely on the mere probability that a claim was filed.”

Applying this standard, the court ruled that the complaint failed to satisfy Rule 
9(b). Specifically, the court faulted the complaint for failing to allege “at an individual-
ized transaction level” that Nayak knowingly submitted a false claim for payment or 
made a false statement regarding any specific procedure or patient. Accordingly, the 
court granted Nayak’s motion to dismiss. 

U.S. ex rel. Cericola v. Federal National Mortgage Association, CV 
03·2294 GAF VBK (C.D. Cal. Dec. 28, 2007)

A qui tam relator filed an FCA action alleging that Fannie Mae knowingly submit-
ted defective home loans to the government in order to obtain HUD insurance. A 
California district court, in dismissing the complaint, ruled that it did not satisfy 
the Rule 9(b) particularity requirements, where the only specific defective loans 
detailed in the complaint were settled in a different action against a different defen-
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dant. However, the court, in refusing to declare that the claims untimely, stressed 
that the lack of particularity did not negate the use of the relation back doctrine. 

Karen Cericola brought an FCA qui tam action against several lenders including her 
former employer Ben Franklin Bank (BFB), alleging that the lenders were defrauding 
Fannie Mae and, by extension, the federal government by concealing and failing to 
disclose that home loans were being sold to Fannie Mae which had not been properly 
underwritten and were at risk of default. In May 2003, Cericola filed an amended 
complaint under seal adding, for the first time, allegations against Fannie Mae. In early 
2004, BFB settled with the federal government and Cericola, and admitted to allega-
tions involving 81 fraudulent loan applications. 

In the action against Fannie Mae, Cericola alleged that it sought to mitigate its 
losses on default home loans by submitting knowingly defective loans to the govern-
ment to seek reimbursement from HUD insurance proceeds. After the government 
declined to intervene, the court issued a September 2005 order lifting the seal on the 
amended complaint. Fannie Mae filed a motion to dismiss, arguing that the allegations 
did not satisfy Rule 9(b) and that they were untimely. 

Complaint Failed To Satisfy Rule 9(b)

As an initial matter, the court observed that Cericola’s claims against Fannie Mae suppos-
edly did not relate to the 81 allegedly fraudulent loans that BFB settled in 2004. How-
ever, upon closer inspection, the court determined that the individual loans identified by 
Cericola were identical to the loans that she had previously claimed BFB had submitted 
to HUD for insurance. According to the court, except for these “settled” claim-allegations, 
the only specific allegations remaining in the complaint approximated that 70 percent of 
the loans that originated in the 1995–98 period were ineligible for HUD insurance. 

According to the court, the description of the “general scheme to defraud the 
government” did not satisfy Rule 9(b), for the complaint did not describe an actual 
loan that was submitted to the government. In turn, the court dismissed the suit, but 
granted Cericola leave to amend her complaint. 

Pleading Failures Do Not Negate The Relation Back Doctrine

The court also addressed Fannie Mae’s argument that the suit was untimely, for the com-
plaint was not “particular enough” to receive the benefit of the relation back doctrine.

FRCP 15(c)(1)(B) provides that “[a]n amendment to a pleading relates back to 
the date of the original pleading when . . . the amendment asserts a claim or defense 
that arose out of the conduct, transaction, or occurrence set out—or attempted to be set 
out—in the original pleading . . .” (emphasis added). 

The court ruled that while the complaint failed to satisfy Rule 9(b), the fraudulent 
nature of the claim was nonetheless apparent from the pleading. Moreover, the court 
observed that nothing in the rule suggests that a pleading failure negates the relation 
back doctrine. 
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“Outlier” Baylor Is Not Applicable Because The Government Did Not 
Intervene

The court, then, turned its attention to Fannie Mae’s next argument that because FCA 
complaints are filed under seal, they are fundamentally incompatible with the relation 
back doctrine, for they do not impart fair notice upon the defendant. For support, 
Fannie Mae pointed to United States v. Baylor University Medical Center, 469 F.3d 
263 (2d Cir. 2006), in which the Second Circuit concluded that the application of the 
FCA’s statute of limitations provision to the government’s complaint-in-intervention 
does not relate back to the filing date of the relator’s original qui tam complaint. 

The court quickly disregarded the Baylor decision as a wayward “outlier.” In addi-
tion, the court easily distinguished the case at bar, for the government had not inter-
vened in Cericola’s action against Fannie Mae. 

Accordingly, the court refused to rule, through application of the relation back 
doctrine, that the claims were untimely. 

U.S. ex rel. Lusby v. Rolls-Royce Corporation, 1:03-CV-0680-SEB/WTL 
(S.D. Ind. Dec. 20, 2007)

According to an Indiana district court, a qui tam relator’s complaint was “profuse 
with particular details” about a defendant-engine makers faulty manufacture of 
government airplane engines. However, because the relator was unable to identify 
an actual claim for payment that submitted to the government, the court ruled 
that the complaint failed to satisfy the Rule 9(b) particularity requirement. 

Curtis Lusby brought an FCA qui tam action against his former employer Rolls-Royce 
Corporation, alleging that it submitted false claims and made false statements to the 
government in relation to contracts for the manufacture of engine turbine blades, 
vanes, and nozzles. According to the complaint, it engaged in improper, faulty, and/
or unreliable manufacturing and inspection processes that resulted in the delivery of 
T56 engines and parts to the government that did not conform to the specifications 
of its contract.

After the government declined to intervene, Rolls-Royce filed a motion to dismiss, 
arguing that the complaint failed to satisfy Rule 9(b). 

Complaint Failed To Satisfy Rule 9(b)

Borrowing from the Eleventh Circuit’s Clausen decision, the district court held that to 
satisfy Rule 9(b), an FCA complaint must specifically identify actual false claims that 
were submitted to the government. See U.S. ex rel. Clausen v. Laboratory Corporation of 
America, Inc., 290 F.3d 1301 (11th Cir. 2002). 

In this case, the court determined that the complaint failed to meet this Clausen 
“requirement,” even though the complaint was “profuse with particular details” about 
the underlying inadequacies of the manufacturing and inspection processes. 

Accordingly, the court granted Rolls-Royce’s motion to dismiss. 
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U.S. ex rel. Roop v. Hypoguard USA, Inc., 0:07-cv-01600-ADM-AJB 
(D.Minn. Sept. 24, 2007)

A Minnesota district court dismissed an FCA qui tam action, which alleged that 
a medical device manufacturer provided false information to the FDA during the 
pre-market approval process. The court ruled that the complaint failed to satis-
fy the Rule 9(b) particularity requirements, for it did not allege who specifically 
within the corporation provided the information, what the allegedly false infor-
mation was, or when that information was provided to the FDA. 

U.S. ex rel. Kennedy v. Aventis Pharmaceuticals, Inc., 1:03-cv-02750 
(N.D. Ga. Sept. 13, 2007)

An Illinois district court ruled that the FCA public disclosure bar did not apply 
where a qui tam relator utilized public information to supplement her own per-
sonal knowledge of the fraud. According to the court, the suit did not “depend 
essentially” on publicly disclosed information, as would require the application of 
the bar in this particular jurisdiction. The court also found that the complaint sat-
isfied Rule 9(b), even though it did not include specific facts regarding actual false 
claims. The court stressed that the Rule 9(b) particularity requirements are re-
laxed when the plaintiff lacks access to all facts necessary to detail her claim. This 
situation appeared here, where a former sales representative alleged that a phar-
maceutical company was off-label marketing a drug. However, the court dismissed 
the relator’s Section 3730(h) anti-retaliation claim, for while she complained to 
the company about the illegal marketing scheme, she did not inform the company 
that she suspected it was defrauding the government or that she was pursuing or 
assisting in making an FCA claim. 

U.S. ex rel. Grant v. Thorek Hospital and Medical Center, 1:04-cv-08034 
(N.D. Ill. Aug. 29, 2007)

Disagreeing with the courts in its own circuit, an Illinois district court held that 
the Rule 9(b) particularity requirements cannot be relaxed, even when the specific 
details of the claim are solely within the defendant’s control. Under this rigid ap-
plication of the Rule, the court found that the relator did not satisfy Rule 9(b), 
for her complaint did not include, at least, some representative examples of the 
alleged fraud. 

U.S. ex rel. Marlar v. BWXT Y-12, LLC, 3:04-CV-415 (E.D. Tenn. Aug. 6, 
2007)

A qui tam relator alleged that a government contractor knowingly breached its 
government contract by regularly underreporting the number of work-related in-
juries. A Tennessee district court found that the relator’s allegations did not sat-
isfy the Rule 9(b) particularity requirements, for the relator did not identify any 



Vol. 49 • July 2008 107

federal rules of civil procedure

specific claims that were submitted to the government or indicate the dates when 
the claims were submitted or the names of the employees who submitted them. 

U.S. ex rel. Ubl v. IIF Data Solutions, 1:06cv641 (E.D. Va. Aug. 1, 2007)

A pro se relator alleged that his former employer fraudulently induced the General 
Services Administration to enter contracts with the company at inflated prices by 
falsely certifying that it had previously sold its goods to the public at the stated 
prices. A Virginia district court ruled that these allegations survived a Rule 9(b) 
motion to dismiss, for the allegations made the defendant sufficiently “aware of the 
particular circumstances for which [it] would have to prepare a defense at trial.”

U.S. ex rel. West v. Ortho-McNeil Pharmaceuticals, Inc., 1:03-cv-08239 
(N.D. Ill. July 20, 2007)

A former pharmaceutical sales representative brought an FCA qui tam action 
against his former employer-pharmaceutical company, alleging that it had, inter 
alia, illegally “off-label” marketed one of its drugs. An Illinois district court, ap-
plying a strict pleading standard, dismissed the complaint for failing to satisfy the 
Rule 9(b) particularity requirements. The court specifically faulted the complaint 
for failing to identify specific false claims that were submitted to the government 
or the identity of the individual person who submitted the claims. In addition, the 
court dismissed the action against his former employer’s parent company, for a 
parent company is “not automatically liable for torts committed by its subsidiary” 
and the relator had pled no facts to “piece the corporate veil.” 

U.S. ex rel. Lindsey v. Easter Seals UCP North Carolina, Inc., 1:06-cv-
00125-LHT-DLH (N.D.N.C. Oct. 25, 2007)

On behalf of their physically handicapped foster care child, a North Carolina couple 
filed an FCA qui tam action alleging that a provider of health care services wrong-
fully obtained government funds by inflating medical bills and providing substan-
dard care. A North Carolina district court dismissed the suit for failing to satisfy 
Rule 9(b), for the relators failed to identify a specific false claim that was actually 
submitted to the government. Notably, given the appalling allegations of this case, 
the court strongly encouraged the relators to pursue alternative legal actions. 
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B. Rule 15(c)(1) Relation Back Doctrine

In re Pharmaceutical Industry Average Wholesale Price Litigation, 
05-11084-PBS (D. Mass. July 17, 2007)

An FCA qui tam complaint was filed against a pharmaceutical company in August 
of 1997, but the government did not intervene and a file a complaint-in-interven-
tion until September of 2006. The defendant-company argued to a Massachusetts 
district court that the action commenced, for statute of limitations purposes, when 
the complaint-in-intervention was filed. Thus, the defendant maintained that any 
allegations that occurred prior to six years before this date would be time-barred. 
The court, however, held that under FRCP 15(c)(1), the complaint-in-interven-
tion relates back to the filing date of the relators’ initial complaint. Accordingly, 
the court permitted the government to proceed with all claims dating back to six 
years before the relators’ initial filing. 
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A. Impermissible Inferences

U.S. ex rel. Heath v. Dallas-Fort Worth International Airport Board, No. 
06-10958 (5th Cir. Dec. 27, 2007)

After a relator lost a jury trial, she appealed the decision to the Fifth Circuit, ar-
guing that the lower court abused its discretion by permitting the defendants to 
make impermissible references about the government’s nonintervention decision. 
The court of appeals, affirming the decision in an unpublished per curiam decision, 
held that even if court abused its discretion by permitting the “vague references,” 
it did not prejudice the case, for the relator had ample opportunity to rebut the 
argument.

Susan Heath brought an FCA qui tam action against the Dallas-Fort Worth Interna-
tional Airport Board, alleging that the Board made false statements about its environ-
mental practices in order to obtain FAA funding for various airport projects. After the 
government declined to intervene, the suit ultimately went to trial, where a jury found 
against Heath and the court entered judgment in favor of the Board.

Heath appealed the decision to the Fifth Circuit, arguing that the court abused its 
discretion by allowing the Board to make impermissible references to the jury about 
the government’s nonintervention decision. 

The Board maintained on appeal that it never raised this argument to the jury and 
that it merely highlighted that the FAA never asked the Board to repay the allegedly 
ill-received government funds. 

After reviewing the record, the Fifth Circuit concluded that, at best, the Board 
only “vaguely referenced” the government’s nonintervention decision. However, the 
court held that, even if the district court abused its discretion in permitting the “refer-
ence,” it did not prejudice the case, for the relator had ample opportunity to rebut the 
argument. 

Accordingly, in an unpublished per curiam decision, the Fifth Circuit affirmed the 
lower court’s decision. 
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B. Pro Se Relators

U.S. ex rel. Timson v. Sampson, No. 07-12797 (11th Cir. Feb. 27, 2008)

A relator, proceeding pro se, appealed a Florida district court’s dismissal of a qui 
tam action. Affirming the lower court’s decision, a per curiam Eleventh Circuit de-
cision held that a private individual cannot proceed pro se with a declined qui tam 
action. The court noted that the government remains the real party in interest in a 
declined qui tam action, and that the long-established case law mandates that only 
a licensed attorney can conduct proceedings in court for another person. 

After the government declined to intervene, John Timson decided to move forward 
pro se with his qui tam action. Subsequently, a Florida district court granted the defen-
dants’ motion to dismiss and held that a qui tam relator cannot proceed post-declina-
tion unless he is represented by a licensed attorney. Timson appealed the decision to 
the Eleventh Circuit. 

Private Individual Cannot Bring Pro Se Qui Tam Suit

As an initial step, the Eleventh Circuit noted that the language of the FCA is silent on 
the question of whether a private individual can bring a qui tam suit pro se. Turning 
next to the case law, the Eleventh Circuit noted that while it has never addressed the 
issue, the circuits that have addressed the question have all held that pro se relators 
may not prosecute qui tam actions. See, e.g., Stoner v. Santa Clara County Office of Educ., 
502 F.3d 1116, 1126–28 (9th Cir. 2007); U.S. ex rel. Lu v. Ou, 368 F.3d 773, 775–76 
(7th Cir. 2004).

The court, then, observed 28 U.S.C. § 1654, the general provision permitting par-
ties to proceed pro se, which provides: “In all courts of the United States the parties 
may plead and conduct their own cases personally or by counsel as, by the rules of such 
courts, respectively, are permitted to manage and conduct causes therein.”28 U.S.C. 
§ 1654 (emphasis added). Notably, while the provision provides a personal right, it 
does not extend to the representation of the interests of others. The Eleventh Circuit 
echoed its earlier sentiment that “[t]he United States is the real party in interest in 
a qui tam action under the False Claims Act ....” U.S. ex rel. Walker v. R&F Proper-
ties of Lake County, Inc., 433 F.3d 1349, 1359 (11th Cir. 2005). Moreover, the court 
chronicled the long-established case law that mandates that only a licensed attorney 
can conduct court proceedings in court for another person. 

In turn, because the FCA does not explicitly permit pro se qui tam suits and 28 
U.S.C. § 1654 does not authorize pro se litigants to represent the interest of others, the 
court of appeals affirmed the lower court’s decision and held that pro se relators can-
not represent the government in a qui tam suit. (Notably, while some courts have held 
that relators cannot proceed pro se with declined qui tam suits, this Eleventh Circuit 
decision seems to hold that a qui tam relator cannot even “bring” a qui tam action in 
the first place.) 
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C. Attorneys’ Fees for Prevailing Party

U.S. ex rel. Ritchie v. Lockheed Martin Corp., 04–cv–01937–EWN–MJW 
(D. Colo. Mar. 4, 2008)

The Colorado district court granted summary judgment in favor of defendants who 
were alleged to have submitted false claims for payment to the federal government 
and to have retaliated against the relator for refusing to participate in scheme. The 
relator’s complaint was dismissed with prejudice and the court ordered the rela-
tor to pay the defendants’ costs. The relator filed a motion to review the award of 
costs, arguing that the False Claims Act precludes payments of defendant’s costs, 
that allowing awards of costs to defendants would have a chilling effect on future 
False Claims Act cases, and that the clerk of court erred in awarding excessive fees 
for defendants’ costs for copying documents. The court, in denying the relator’s 
motion, held that the plain language of the False Claims Act does not limit awards 
of costs to situations where the relator’s actions were “frivolous, clearly vexatious, 
or brought primarily for the purposes of harassment.” 

Ruth Ritchie filed a qui tam action against Lockheed Martin Corp. and Lockheed 
Martin Space Systems Co., alleging that the defendants violated the False Claims Act 
by submitting false claims for payment and also by retaliating against her when she 
refused to participate in those alleged activities. The court granted the defendants’ 
motion for summary judgment on these issues, dismissed the relator’s claims with 
prejudice, and ordered that the “Defendants may have their costs by filing a bill of 
costs.” The defendants filed a bill of costs, itemizing their claims costs, and requesting 
over $3,000 in total costs and the clerk of court entered an award in that amount. The 
relator objected and filed a motion to review the clerk’s award. 

The district court denied that motion, holding that the plain language of the False 
Claims Act does not limit awards of costs to situations where the relator’s actions were 
“frivolous, clearly vexatious, or brought primarily for the purposes of harassment.” The 
court found that the provision containing this language—section 3730(d)(4)—ap-
plies to awards of defendants’ attorneys’ fees and expenses, but not costs. The court 
held that the rule governing awards of defendants’ costs is Federal Rule of Civil Pro-
cedure 54(d)(1). The court also found that the relator “has failed to show why the 
potential danger of chilling future FCA claims—standing alone—should overcome 
the traditional presumption that a district court will award costs to a prevailing party.” 
Finally, the court determined that the relator failed to show why the defendants’ costs 
for copies of deposition transcripts was excessive, noting that the relator did not re-
spond to the defendants’ argument that they had no control over those costs and were 
required to incur the costs in order to obtain copies of the deposition transcripts in 
the case.
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U.S. ex rel. Atkinson v. Pennsylvania Shipbuilding Co., 2:94-cv-07316 
(E.D. Pa. Jan. 22, 2008)

After extensive litigation in which the Third Circuit ultimately dismissed a qui 
tam action pursuant to the FCA public disclosure bar, 31 U.S.C. § 3730(e)(4), 
the FCA defendant filed a motion seeking costs pursuant to 28 U.S.C. § 1919. In 
opposition to the motion, the relator argued that the court could not award costs, 
for it had previously ruled that the suit was not “frivolous.” A Pennsylvania district 
court, in granting the defendant’s motion, ruled that even though the case was 
not frivolous, it could award costs under § 1919 when justice so requires. Given 
the lengthy litigation, the court ruled that it was “just” to award the defendant its 
deposition costs of $28,275.99.

U.S. ex rel. Atkinson v. Pennsylvania Shipbuilding Co., 2:94-cv-07316 
(E.D. Pa. Dec. 3, 2007)

After a relator had his FCA case dismissed by the court because of a lack of juris-
diction, the clerk taxed him $28,275.99 for costs incurred by the defendant un-
der authority of FRCP 54(b)(1) and 28 U.S.C. § 1920. However, a Pennsylvania 
district court, after dissecting the language of the rule and the statute, concluded 
that they did not grant the clerk authority to tax costs in this case. Accordingly, the 
court vacated the order taxing the costs against the relator. 

U.S. ex rel. Atkinson v. Pennsylvania Shipbuilding Co., 2:94-cv-07316 
(E.D. Pa. Dec. 3, 2007)

After a relator lost a long-fought battle in the Third Circuit on public disclosure 
bar grounds, the defendant sought attorneys’ fees and expenses under 31 U.S.C. § 
3730(d)(4). Over the relator’s objections, a Pennsylvania district court ruled that 
it retained jurisdiction to hear this motion, even though the public disclosure bar 
ruling held that the court did not have “jurisdiction” over his case. The court also 
held that the defendant was a “prevailing party” for the purposes of the motion, 
even though it did not win on the merits of the case. However, the court denied 
the defendant’s motion, for this case, which included several novel issues of first 
impression, was not “frivolous.” 

For more than thirteen years, Paul Atkinson battled Pennsylvania Shipbuilding Com-
pany in a nonintervened FCA qui tam action, alleging that it conspired with a lender to 
defraud the government in the manufacture of U.S. Navy ships. Ultimately, the Third 
Circuit dismissed the case for lack of jurisdiction, because the FCA public disclosure 
bar precluded Atkisson from proceeding with the action. Subsequently, the defendants 
filed a motion to recover attorneys’ fees and expenses under 31 U.S.C. § 3730(d)(4). 
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Court Has Jurisdiction Over § 3730(d)(4) Motion

Section 3730(d)(4) provides that a successful FCA defendant may obtain attorneys’ 
fees and expenses if “the court finds that the claim of the person bringing the action was 
clearly frivolous, clearly vexatious, or brought primarily for purposes of harassment.” 

The relator argued that the court did not have jurisdiction to grant the motion, 
for the Third Circuit had dismissed the case for lack of subject matter jurisdiction. 
The court, in rejecting the relator’s argument, cited persuasive authority from other 
jurisdictions, which have held that the court retained jurisdiction over the defendant’s 
§ 3730(d)(4) motion for attorney fees and expenses because “courts that lack jurisdic-
tion with respect to one kind of decision may have it with respect to another.” U.S. ex 
rel. Grynberg v. Praxair, Inc., 389 F.3d 1038, 1051–54, 1056 (10th Cir. 2004) (citing 
Citizens for a Better Environment v. Steel Co., 230 F.3d 923 (7th Cir. 2000)). Agreeing 
with Grynberg, the court concluded that it retained jurisdiction for the purpose of this 
motion. 

Defendant Is A “Prevailing Party”

Atkinson also argued that the Third Circuit’s decision dismissing the case on jurisdic-
tional grounds under § 3730(e)(4) precluded the defendant from claiming prevailing 
party status, for the decision was not a ruling on the factual merits of the underlying 
FCA action. 

The court, in rejecting Atkinson’s argument, stressed that his argument hinged 
too much on the factual merits of his case; the proper analysis, according to the court, 
was whether § 3730(e)(4) “materially alters the legal relationship between the parties.” 
Once again quoting Grynberg, the court noted that the Tenth Circuit concluded that a 
§ 3730(e)(4) dismissal “materially changed the legal relationship” between the parties. 
Parroting this decision, the court ruled that the defendant was a “prevailing party,” so 
it could seek compensation under § 3730(e)(4).

Case With Novel Legal Issues Was Not “Frivolous”

Having concluded that the court had jurisdiction under § 3730(d)(4) to award at-
torney fees and expenses and that the defendant was a prevailing party, the court then 
turned to the question of whether the action was “clearly frivolous, clearly vexatious, or 
brought primarily for the purposes of harassment.” Here, because the underlying case 
involved some issues of first legal impression for the circuit, the court concluded that 
although not meritorious in hindsight, it was not so unfounded as to meet the high 
standard required to award attorney fees and expenses under § 3730(d)(4). Accord-
ingly, the court denied the defendant’s motion. 
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D. Circumstantial Evidence of a Claim

U.S. ex rel. El-Amin v. George Washington University, No. 95-2000 (JGP) 
(D.D.C. Nov. 20, 2007)

A relator filed an FCA qui tam action against a hospital for submitting false Medi-
care claims. The hospital filed a partial summary judgment motion, seeking to 
limit the scope of the relator’s case to the fifty actual claims the relators possessed. 
A District of Columbia district court, however, noted that the language of the Act 
does not explicitly require the relator to possess and present to the factfinder the 
actual claim forms. Instead, the court, in denying the defendant’s motion, found 
that circumstantial evidence is sufficient evidence. 

Over a decade ago, Shelia El-Amin and several of her coworkers filed an FCA qui tam 
action against George Washington University, alleging that the hospital submitted nu-
merous Medicare reimbursement claims that wrongfully claimed that an anesthesiolo-
gist had performed the services when, in reality, the work was done by a certified reg-
ister nurse anesthesiologist (CRNA).The relators conceded that they only have copies 
of 50 claims that were actually submitted to the government, even though both parties 
agree that several more claims were submitted during the relevant time period. 

In the present matter, the defendant filed a partial summary judgment motion 
seeking to limit the scope of the case to the 50 claims. 

Circumstantial Evidence Is Sufficient

The court observed that while it is evident the FCA requires relators to prove the 
existence of a “false or fraudulent claim,” nothing in the language requires the relators 
to possess and present to the factfinder the actual claim form submitted to the gov-
ernment. Moreover, a recent district court decision recognized that Medicare billing 
documentation, specifically an EOMB form, may serve as circumstantial evidence that 
a claims was submitted to Medicare. See U.S. ex rel. Magid v. Wilderman, 2004 U.S. 
Dist. LEXIS 8459 (E.D. Pa. 2004). The court agreed with this principle. 

Here, the court noted that the relators had collected a mountain of circumstantial 
evidence that a claim was submitted to Medicare. The court concluded that this was 
sufficient to create a genuine issue of material fact as to whether the defendant submit-
ted claims to Medicare. 

Best Evidence Rule Exception Applies

The “best evidence rule,” FRE 1002, provides: “To prove the content of a writing, re-
cording, or photograph, the original writing, recording, or photograph is required, ex-
cept as otherwise provided in these rules or by Act of Congress.”

The defendant, pointing to this rule, argued that it requires the court to reject “any 
evidence the relators might try to offer in order to prove the existence, contents, pre-
sentment and falsity of the individual claims, other than the claims themselves.”
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The relators, on the other hand, maintained that the best evidence rule was not 
applicable, for “the fact to be prove[n] [at trial] . . . [wa]s the submission of the claim to 
the Government,” not the contents of the claim. 

The court disagreed with both parties. First, the court stressed that to show a 
claim was false, the relators would need to “prove the content” of the claim. However, 
the court highlighted that there were a number of exceptions to the best evidence rule, 
including Rule 1004(2), which provides that an exception when an original writing 
cannot be obtained by available judicial process or procedure. 

In this case, the relators subpoenaed, to no avail, the claim forms from the federal 
government. They also hired numerous temporary staff to dig through “millions of 
pages and thousands of boxes of Medicare records.” This led the court to conclude, 
under Rule 1004(2), that the relators had made a “reasonable effort” to locate the claim 
forms. In addition, given the reliability of electronic copies, the court saw little reason 
to strictly emboss this case with the best evidence rule. 

Accordingly, the court rejected the defendant’s partial summary judgment motion. 
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E. Liability for Parent Corporation

U.S. ex rel. Fent v. L-3 Communications Aero Tech L.L.C., No. 05-CV-
0265-CVE-SAJ (N.D. Okla. Nov. 8, 2007)

A qui tam relator brought an FCA action against his employer and his employer’s 
parent company. In dismissing the case against the parent corporation, an Okla-
homa district court held that a parent corporation cannot be held liable solely 
because it owns a fraudfeasing subsidiary. 

In March 2003, Clayton Fent worked in Kuwait as an administrative aide for govern-
ment contractor L-3 Communications, where his primary responsibilities included 
completing and ensuring the accuracy of employee timesheets. After discovering that 
L-3 was subsequently manipulating the timesheets for the purpose of wrongfully ob-
taining additional funds from the government, he raised his concerns to his supervi-
sors and was promptly fired. He responded by filing an FCA qui tam action and a § 
3730(h) action against L-3 and its parent company Raytheon. After the government 
declined to intervene, Raytheon filed a motion to dismiss, arguing that it could not be 
held liable under the FCA for the actions of L-3 Communications simply because it 
owned 26.3 percent of the company.

The court agreed that a parent corporation cannot be liable merely because a plain-
tiff alleges that its subsidiary violated the FCA. Instead, the court stressed that the rela-
tor must show either that the parent corporation is liable under a veil piercing or alter 
ego theory, or that it is directly liable for its own role in the submission of false claims. 

In order to pierce the corporate veil under an “alter ego theory,” the court adopted 
a two-part test: (1) whether such unity of interest and disregard for the separate cor-
porate identity exists that the personalities and assets of the two entities are indistinct; 
and (2) whether adherence to the corporate fiction would “sanction a fraud, promote 
injustice, or lead to an evasion of legal obligations.”

Here, the court assessed the particulars of the Raytheon-L3 corporate structure 
and concluded that it could not pierce Raytheon’s corporate veil.

Accordingly, the court granted Raytheon’s motion to dismiss. 
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F. Removal of State-Law Case

Wisconsin v. Amgen, Inc., 516 F.3d 530 (7th Cir. Feb. 4, 2008)

The State of Wisconsin filed a state court action against a pharmaceutical manu-
facturer alleging the company violated state law when it submitted fraudulent pric-
ing information. After a federal district court lifted the seal on a different action 
raising the same basic allegations under the federal FCA, the defendant-manufac-
turer sought to remove the state court action to the federal courts. A Wisconsin 
district court ruled that the action was not removable and sanctioned the manu-
facturer for attorneys’ fees and costs. After the defendant-manufacturer appealed 
the decision to the Seventh Circuit, the court of appeals agreed that the suit was 
not removable, for one of the parties was a citizen of the State of Wisconsin and 
the suit was not a federal-question suit. However, the Seventh Circuit reversed the 
lower court’s sanctions decision, for the particular issue had only been squarely 
addressed in one previous appellate opinion, thus giving the defendant-manufac-
turer a “reasonable basis” for seeking removal. 

The State of Wisconsin filed a suit in a Wisconsin state court against Dey and others, 
charging fraudulent pricing of pharmaceutical drugs in violation of Wisconsin state 
law. Three times Dey removed the case to federal district court under 28 U.S.C. § 
1446. Three times the district court remanded the case to state court, and the third 
time it sanctioned Dey in the amount of $14,208 in attorneys’ fees and costs. Dey ap-
pealed the decision to the Seventh Circuit.

Dey argued that to the court of appeals that it had reasonable grounds for seeking 
removal. For support, Dey highlighted that the federal district court in Massachusetts 
had recently unsealed of a complaint that charged Dey and others with violating the 
federal False Claims Act. Dey maintained that the filing of that suit had created fed-
eral jurisdiction over Wisconsin’s suit for the first time, and so the suit was removable 
to federal court for the first time. 

Lack Of Diversity Of Citizenship Prevents Removal of State-Based 
Claims

Section 3732(b) of the federal False Claims Ac provides that “the district courts shall 
have jurisdiction over any action brought under the laws of any State for the recovery 
of funds paid by a State or local government if the action arises from the same transac-
tion or occurrence as an action brought under [31 U.S.C. § ] 3730.” However, because 
the State’s claims are founded on an alleged violation of Wisconsin law and do not 
arise under the federal law, the pertinent removal statute, 28 U.S.C. § 1441(b), only 
authorizes removal when there is diversity of citizenship. Here, the court ruled that 
this condition was not satisfied. Accordingly, the Seventh Circuit agreed that the case 
could not be removed to the federal courts. 
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Defendant Had An “Objectively Reasonable Basis” To Seek Removal

However, the court of appeals reversed the lower court’s sanction order. The U.S. Su-
preme Court has held that “absent unusual circumstances, courts may award attorney’s 
fees under [the removal statute] only where the removing party lacked an objectively 
reasonable basis for seeking removal.” Martin v. Franklin Capital Corp., 546 U.S. 132 
(2005). In this case, the Seventh Circuit noted the novelty of the issue of removability 
of a suit arguably brought within federal jurisdiction by Section 3732(b) as a result of 
the subsequent filing of an FCA suit. Indeed, this particular issue had only been previ-
ously addressed in one previous appellate opinion, U.S. ex rel. Long v. SCS Business & 
Technical Institute, Inc., 173 F.3d 870 (D.C. Cir. 1999). 

Given the paucity of appellate authority, the Seventh Circuit held that Dey an 
“objectively reasonable basis” for attempting to remove the suit the third time. Accord-
ingly, the court of appeals affirmed the lower court’s removal decision, but it reversed 
the sanction order. 
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G. Counterclaims Against the Government and/or Relator

United States v. Manhattan-Westchester Medical Services, P.C., 1:06-cv-
07905-WHP (S.D.N.Y. Jan. 28, 2008)

After the government brought an FCA action against a healthcare provider for 
submitting fraudulent Medicare claims, the provider filed counterclaims for vari-
ous unpaid Medicare claims and expenses. In dismissing the defendant-provider’s 
counterclaims, a New York district court stressed that the Social Security Act 
requires that the provider exhaust its administrative remedies before filing suit. 
Thus, because the defendant-provider had not first presented its claims for ben-
efits for administrative review, the court dismissed the counterclaims. 

U.S. ex rel. Lazar v. Worldwide Financial Services, Inc., 2007 WL 
4180718 (E.D. Mich. Nov. 26 ,2007)

The government intervened in an FCA qui tam action filed against a corporation 
and an individual defendant. The individual defendant subsequently filed coun-
terclaims against the government and the relator, arguing that the parties violated 
his constitutional rights. The individual also brought a defamation action against 
the relator based on the “defamatory remarks” included in his qui tam complaint. 
A Michigan district court dismissed the constitutional claims, noting that the 
government is protected by sovereign immunity and the relator was not acting 
as a state actor. In addition, the court dismissed the defamation claim, for, under 
Michigan law, there is absolute immunity for comments placed in judicial filings.

Walter Lazar brought an FCA qui tam action against Worldwide Financial Services, 
Inc. and Jack Wolfe, alleging that the defendants engaged in a fraudulent loan scheme 
that defrauded the federal government. The government subsequently intervened in 
the action. Wolfe then filed a counterclaim against the government and Lazar, accus-
ing each of these defendants with violating his constitutional rights. In addition, Wolfe 
included a charge of defamation against Lazar. The government and Lazar filed mo-
tions to dismiss the counterclaims. 

Constitutional Claims Are Dismissed

The court quickly dispensed with his constitutional claims, finding that the govern-
ment was protected by sovereign immunity and that Lazar was not acting as a state 
actor, as required to implicate him in violating Wolfe’s 14th Amendment rights. 

Defamation Claims Are Dismissed

The court then turned to Wolfe’s defamation claim. Specifically, Wolfe maintained that 
Lazar published certain defamatory comments about him in his qui tam complaint, all 
of which caused him to sustain injuries to his general reputation. However, the court 
noted that under Michigan law, statements that are made during the course of a judi-
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cial proceeding are entitled to absolute privilege. See, e.g., Couch v. Schulz, 193 Mich. 
App. 292, 294, 483 N.W.2d 684 (1992). Here, because the only allegedly defamatory 
statements at issue appeared in Lazar’s qui tam complaint, the court dismissed Wolfe’s 
defamation claim. 
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H. Interlocutory Appeal

In re Pharmaceutical Industry Average Wholesale Price Litigation, 
05-11084-PBS (D. Mass. Jan. 16, 2008)

In assessing the timeliness of an intervened FCA qui tam action alleging thou-
sands of false Medicare and Medicaid claims spanning fourteen years, a Massa-
chusetts district court rejected the application of United States v. The Baylor Uni-
versity Medical Center, 469 F.3d 263 (2d 2006), which held that a government’s 
complaint-in-intervention did not relate back under FRCP 15(c)(2) to the qui tam 
complaint’s original filing date. The defendant filed a motion for interlocutory ap-
peal, which the court denied. The court noted that even if Baylor applied to the 
case at bar, there would still be four years’ worth of Medicare claims and six years’ 
worth of Medicaid claims to be litigated. Thus, under the interlocutory appeal 
provision, 28 U.S.C. § 1292(b), the court ruled that the defendant had not met its 
burden of demonstrating that an immediate appeal would significantly decrease 
discovery or expert expenses or that it would otherwise materially advance the 
end of the litigation. 
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I. Entry of Final Judgment

U.S. ex rel. Fent v. L-3 Comm. Aero Tech LLC, No. 05-CV-0265-CVE-SAJ 
(N.D. Okla. Mar. 12, 2008)

Following one defendant’s dismissal from a False Claims Act case and the relator’s 
failure to file an amended complaint re-alleging claims against that defendant, the 
defendant filed a Rule 54(b), requesting the court to enter final judgment on all 
of the relator’s claims against it. In denying the motion, the court held that there 
was a just reason to delay entry of judgment, for an interlocutory appeal remained 
a distinct possibility.

Raytheon was one of two defendants to a qui tam suit filed by relator Clayton Fent. 
The lawsuit alleged that the defendants violated the False Claims Act by conspiring 
to submit false claims, by presenting false claims to the government, and by retaliating 
against him. The complaint also alleged a wrongful termination claim under Okla-
homa law. Both defendants filed motions to dismiss the complaint. The district court 
granted Raytheon’s motion to dismiss, holding that the complaint allegations against 
Raytheon rested solely on the fact that Raytheon owned a minority share of the other 
defendant company. The complaint made no assertions that Raytheon had any direct 
involvement in any of the alleged conduct. The court also dismissed 3 of the 4 claims 
against the other defendant, allowing the plaintiff to only maintain his retaliation 
claim against that defendant. The court granted the plaintiff leave to amend his False 
Claims Act claims, but the plaintiff did not file an amended complaint. Consequently, 
Raytheon was terminated as a party.

Since all of the claims against Raytheon had been dismissed, pursuant to Federal 
Rule of Civil Procedure 54(b), Raytheon moved the court to enter partial judgment, 
notwithstanding the fact that the plaintiff still had a pending claim against the other 
defendant. Raytheon argued that, unless final judgment in its favor was entered, it 
might be subject to the obligations of parties in the case, including discovery obliga-
tions. The district court denied this motion, stating that Rule 54(b) requires the court 
to make two findings: (1) that the judgment is final; and (2) that there is no just reason 
to delay entry of judgment. The court held that the second element was not satisfied, 
since the possibility of an interlocutory appeal remained, which provided a reason to 
delay entry of judgment. The court held that Raytheon had no reason to be concerned 
that it would be subject to discovery or other obligations of the parties, since Raythe-
on had been dismissed as a party and the plaintiff waived his right to file an amended 
complaint against Raytheon. The court held Raytheon’s concerns were insufficient to 
justify entering judgment under Rule 54(b), but stated that it would “adequately pro-
tect Raytheon from the ‘expense and distraction’ of participating in discovery.”
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J. Truth in Negotiations Act Litigation

U.S. ex rel. Sallade v. Orbital Sciences Corp., CV05-0604-PHX-NVW (D. 
Ariz. Mar. 17, 2008)

The relator, W. Austin Sallade, filed an action against Orbital Sciences Corporation, 
alleging seven counts for various alleged violations of the False Claims Act and the 
Truth in Negotiations Act. Orbital moved to dismiss the original complaint for failure 
to plead fraud with particularity, and the court granted that motion with respect to 
counts five, six and seven. The relator then filed an amended complaint, and Orbital 
moved to dismiss counts five, six and seven of the amended complaint. 

Count five alleged that, under a subcontract, Orbital fraudulently directly billed its 
general contractor, Boeing and ultimately, the federal government, for “supplier man-
agement” and “suppler quality” personnel, when, in fact, Boeing should have been billed 
on an indirect cost basis, since those personnel performed general, multi-contract func-
tions. Sallade alleged that, as a result of this practice, during fiscal years 2003 through 
2005, Orbital fraudulently billed the federal government for labor costs amounting to 
at least $1 million. Count six alleged that Orbital violated the Truth in Negotiations 
Act by inflating its expected costs on the Boeing subcontract for which it was nego-
tiating a price, by failing to report certain costs and pricing data. Count seven alleges 
that Oribtal improperly charged the federal government for spare and excess materials 
before it actually needed those materials to perform duties under its contracts. 

The district court held that the relator’s allegations under Count five satisfied the 
requirements of Rule 9(b), since the relator’s amended complaint included a specific 
false claim, by identifying a particular project for which Orbital hired new employees, 
as well as a particular Orbital manager who stated that the costs were being directly 
billed to Boeing. The relator asserted that these allegations are examples of a broader 
fraudulent scheme by Orbital and its Vice President of Quality to hire additional per-
sonnel and fraudulently directly bill the costs. The court ruled that the relator could 
proceed to discovery regarding Orbital’s direct billing for personnel hired by that Vice 
President during fiscal years 2003 through 2005. However, the relator was not al-
lowed to proceed on discovery with respect to direct billing for any other personnel 
that may have been referenced in Count five, since the relator failed to plead any such 
allegations with particularity and did not include any examples of such conduct.

The district court, though, ruled that counts six and seven did not meet Rule 
9(b)’s particularity requirements, since count six did not identify any specific claim for 
payment that was allegedly knowingly submitted by Orbital in violation of the Truth 
in Negotiations Act. Thus, the court dismissed that count, but granted the relator 
leave to again amend his complaint. The court cautioned, that the relator could not 
amend his complaint by merely alleging that every invoice submitted by Orbital was 
fraudulent, without pleading the “who, what, when, where, and how” of the submis-
sion of even one invoice containing allegedly fraudulently negotiated costs. 
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With respect to Count seven, the district court ruled that the relator did not plead 
fraud with particularity, since the relator simply asserted that Orbital fraudulently 
billed for certain unidentified items from 2003 through 2005. The court noted that 
the relator failed to identify the specific materials and failed to allege when Orbital di-
rectly billed the government for those materials. The court further noted that the rela-
tor had been asked to provide such information when he first amended his complaint 
and that at oral argument, when asked whether he had any additional facts to add, he 
stated that he did not. Therefore, the court determined that it would be futile to allow 
the relator to again amend his complaint with respect to Count seven, and this count 
was dismissed with prejudice.

In addition, after ruling on the defendant’s motion to dismiss, the court corrected 
an error in a prior order, wherein the court denied Orbital’s motion to dismiss Count 
four of the relator’s complaint, which alleged that Orbital violated the False Claims 
Act by intentionally misinterpreting a contract to allow it to directly bill the federal 
government for certain commonly used facilities and equipment; the relator included 
a specific false claim to substantiate this claim. However, the court decided that it er-
roneously concluded that the false claim used to substantiate Count four was charac-
teristic of the rest of the fraudulent scheme alleged in Count four—in fact, that claim 
mimicked the allegations in Count three. The court then dismissed Count four, since 
that count included the additional allegation that Orbital was won the contract at 
issue by submitting an inappropriately low bid, since Orbital did not have to include 
the costs of necessary facilities, equipment, and materials, since the government had 
already paid for those. The court concluded that this additional allegation did not 
state a claim under the False Claims Act, since the Act does not prohibit fraud in the 
negotiation of government contracts and does not prohibit charging the government 
less than is appropriate on a contract. 
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K. Lobby Disclosure Act

United States v. National Training and Information Center, Inc., 2008 WL 
781927 (N.D. Ill. Mar. 20, 2008)

The United States brought a False Claims Act case against the National Training and 
Information Center (“NTIC”), alleging that NTIC accepted federal grant money and 
certified that it would comply with the provisions of the Lobbying Disclosure Act 
by not using any of the grant money for lobbying activities prohibited by that Act. 
However, the government alleges, NTIC sought reimbursement from federal funds 
for lobbying activities. NTIC succeeded in having the government’s original complaint 
dismissed, as the district court determined that the Lobbying Disclosure Act did not 
cover all of NTIC’s activities that formed the basis for the government’s complaint. 
The government amended its complaint, by asserting that NTIC’s actions also vio-
lated the requirements of the Office of Justice Programs Financial Guide, and alleging 
a breach of contract claim. NTIC sought to have the amended complaint dismissed. 
The district court denied NTIC’s motion, finding that the amended complaint satis-
fied the requirements of Federal Rules of Civil Procedure 8(a), 9(b), and 12(b)(6). 
The court rejected NTIC’s argument that the requirements of the Lobbying Disclo-
sure Act contradict the Office of Justice Programs Financial Guide requirements; the 
court held that these additional requirements only supplement the requirements of 
the Lobbying Disclosure Act. Moreover, the court reiterated its rejection of NTIC’s 
argument, in response to the original complaint, that the Lobbying Disclosure Act is 
unduly vague.
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U.S. ex rel. Turner v. Maximus, (D.D.C. July 17, 2007)

Maximus Inc., a billing agent under contract with the District of Columbia’s Child 
and Family Services Agency (CFSA), agreed to pay $30.5 million to the federal gov-
ernment and enter into a deferred prosecution agreement with the Department of 
Justice to settle charges that it defrauded the government by fraudulently billing Med-
icaid in violation of the False Claims Act. As part of its contract with the D.C. CFSA, 
Maximus would bill Medicaid for target case management (TCM) services provided 
to the foster children under the care of the CFSA. These services include medical, 
social, and educational components. The investigation of the case arose from a qui 
tam complaint filed in 2005 by relator Benjamin Turner, a former division manager 
of Maximus. In his complaint, Turner alleged that Maximus had defrauded Medicaid 
by submitting claims for reimbursement for each child in the CFSA program without 
regard to whether the TCM services were used by the child or not. As his share of the 
recovery, Turner will receive $4.93 million. Maximus will also enter into a corporate 
integrity agreement with the Office of the Inspector General of the Department of 
Health and Human Services. The Civil Division of the U.S. Department of Justice, 
the U.S. Attorney’s Office for the District of Columbia, the Office of the Inspector 
General of the Department of Health and Human Services, and the FBI conducted 
the investigation that led to the settlement. Candace S. McCall of Candace McCall, 
PLC represented the relator.

U.S. et al. ex rel. Lauterbach v. Orphan Medical Inc. and Peter Gleason, 
(E.D.N.Y. July 17, 2007)

Jazz Pharmaceuticals Inc. plead guilty to felony misbranding charges and agreed to 
pay $20 million to the federal government to settle criminal and civil charges that its 
subsidiary, Orphan Medical, defrauded the federal government by illegally marketing 
and misbranding its sleep medication, Xyrem, for off-label uses. Although Xyrem was 
only approved by the FDA for treatment of severe drowsiness and cataplexy caused 
by narcolepsy, Orphan Medical criminally misbranded and illegally marketed the drug 
for other uses. The civil and criminal settlement arose from a qui tam complaint filed in 
the Eastern District of New York by Shelley Lauterbach, a former sales representative 
of Orphan Medical. In the complaint, the relator alleged that Orphan Medical had 
violated the False Claims Act by causing doctors to submit non-reimbursable claims 
to Medicare and Medicaid by marketing Xyrem for off-label uses. Among the off-
label uses marketed by Orphan were fatigue, insomnia, weight disorders, depression, 
bi-polar disorder, and Parkinson’s disease. Orphan Medical not only promoted off-
label uses of Xyrem through sales representatives, but also paid a psychiatrist, Philip 
Gleason, to give speeches around the country about its supposed efficacy in these uses. 
Xyrem has been commonly used as a recreational drug and has been classified by the 
HHS as a potential ‘date rape’ drug. Abuse of the drug can have severe consequences, 
including dependence, seizures, coma, and sometimes death. Jazz Pharmaceuticals 
and Orphan Medical agreed to pay $12.2 million in criminal restitution to private 
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and public insurers, $5 million in criminal fines, and $3.75 million for civil settle-
ment of the False Claims Act suit. Jazz also agreed to enter into a Corporate Integrity 
Agreement with the Office of the Inspector General of the Department of Health and 
Human Services and to take other measures to prohibit off-label marketing. Assistant 
U.S. Attorneys Geoffrey Kaiser and Paul Kaufman prosecuted the criminal and civil 
cases. Erika Kelton and Larry Zoglin of Phillips and Cohen LLP and Jonathan A. 
Willens of Jonathan A. Willens LLC represented the relator. 

Aggregate Industries NE Region, Inc., (D. Mass. July 31, 2007)

Aggregate Industries NE Region Inc., one of the largest concrete providers in the 
Northeast, plead guilty to criminal fraud charges and agreed to pay $50 million to 
the U.S. and the State of Massachusetts to settle suits brought under the Federal 
False Claims Act and the Massachusetts False Claims that it defrauded the federal 
and Massachusetts governments by providing substandard concrete for use on the 
‘Big Dig’ highway project in Massachusetts. The Big Dig project, officially known as 
the Central Artery/Tunnel Project, is a major highway project that will reroute the 
Interstate 93 Central Artery highway through a tunnel under the city of Boston. Ag-
gregate joined the project as a subcontractor for the main contractor, Modern Con-
tinental, from 1996 to 2000. Its main purpose was to supply concrete for the project 
and to provide the foundation of the tunnel walls. Four separate cases were filed under 
the federal and Massachusetts False Claims Act against Aggregate Industries. Relator 
David Chase filed a qui tam case under the Massachusetts False Claims Act on May 
16, 2005 and a qui tam case under the federal False Claim Act on August 3, 2005. Re-
lators Joseph Harrington and Donald Finney filed a qui tam case on June 25, 2005 and 
added Massachusetts as a plaintiff in their second amended complaint on July 6, 2005. 
According to these complaints, Aggregate Industries had conspired to sell 5,700 loads 
of out of specification concrete to Modern Continental to use for the Big Dig project. 
Additionally, Aggregate deliberately conspired to conceal this scheme from inspec-
tors to make them believe that the substandard concrete conformed to specification 
requirements. The result of this fraudulent activity was injury to the federal and Mas-
sachusetts taxpayers. Of the $50 million paid to the state and federal agencies, $15.5 
million will be used to settle charges made under the federal False Claims Act. Susan 
McNeil of Susan McNeil, Esq. represented relators Joseph Harrington and Donald 
Finney. Suzanne Durrell, Rory Delaney, and Robert Thomas of Thomas & Associ-
ates represented relator Dan Johnston. The cases settled are U.S. ex rel Harrington 
and Finney v. Aggregate Industries, Inc. et al. (D. Mass), U.S. ex rel Chase v. Aggregate 
Industries, Inc. et al. (D. Mass), U.S. ex rel. Johnston v. Aggregate Industries PLC et al. 
Civil Action (D. Mass), and Commonwealth of Massachusetts ex. rel Chase v. Aggregate 
Industries et al.
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U.S. ex rel. Main v. Oakland City University, (S.D. Ind. July 31, 2007) 

Oakland City University in Oakland City, Indiana agreed to pay $5.4 million to the 
federal government to settle charges that it violated the False Claims Act by offering 
monetary incentives to admissions recruiters without reporting these payments to the 
Department of Education. Jeffrey Main, the former director of admissions for Oak-
land City University, filed a qui tam suit against the university under the False Claims 
Act. In his complaint, Main alleged that the university paid thousands of dollars and 
offered promotions to him and other university employees as a reward for successful 
enrollment recruitment. These payments directly violated the federal guidelines man-
dated in agreements that the university made with the federal government in order to 
receive federal funding. Although the university denies any wrongdoing, it agreed to 
change its compensation policy to comply with the Department of Education guide-
lines under the Higher Education Act. As his share of the recovery, Main will receive 
$1.4 million. Lane C. Siesky of Siesky Law Firm in Evansville, Indiana represented 
Main. The U.S. State’s Attorney’ s Office for the Southern District of Indiana, the 
U.S. Department of Education, and the U.S. Department of Justice conducted the 
investigation.

U.S. ex rel. Klepacz v. Crane Co., (S.D. Tex. Aug. 14, 2007)

Crane Co., a manufacturer of engineered industrial products, agreed to pay the fed-
eral government $7.6 million to resolve allegations that it violated the False Claims 
Act by selling uninspected valves to the Department of Defense. According to the qui 
tam complaint filed in 2005 Texas by a former Crane employee, Crane did not sell its 
products in accordance with the Qualified Products List regulations, which require all 
suppliers of government-used products to submit to government inspection prior to 
contract qualification and eligibility. Additionally, the complaint alleged that Crane’s 
products violated the Berry Amendment and the Buy American Act that require the 
Pentagon to give preference to domestically produced products. Crane had sold such 
uninspected and unqualified valves to government contractors to be installed on Navy 
and Coast Guard vessels used in search and rescue operations in Afghanistan and 
Iraq. Relator Walter Klepacz will receive more than $1.3 million as his share in the 
recovery. Geoffrey Scott Binney of Gauntt & Kruppstadt, LLP represented Klepacz. 
U.S. Attorneys Andrew A. Bobb and Daniel David Hu of the U.S. Attorney’s Office 
for the Southern District of Texas and Micheal Hertz of the Civil Division of the 
Department of Justice represented the U.S.

Burlington Resources, (August 15, 2007)

In the most recent settlement involving a Section 3729a(7) False Claims Act viola-
tion, Burlington Resources, a subsidiary of ConocoPhillips, agreed to pay the United 
States $97.5 million to resolve allegations that it underpaid royalties to the Depart-
ment of Interior’s Minerals Management Service. The settlement stemmed from a qui 
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tam complaint filed in 2005 by two auditors with the Mineral Management Service, 
who alleged that a number of different oil companies had undervalued and underre-
ported the value of the natural gas produced on land obtained from federal and Indian 
leases and underpaid royalties owed to the government. Burlington Resources, as well 
as other companies mentioned in the complaint, submitted false certifications to the 
Mineral Management Service, that the interest payments on royalties owed on crude 
oil, natural gas, and hydrocarbon production complied with federal law and regula-
tions. The Department of Justice previously settled cases with Shell Oil Company 
for $56 million and Dominion Exploration and Production Company for $2 million. 
Assistant U.S. Attorneys Robert Don Evans and Ronny D. Pyle represented the U.S. 
Mark E. Hammons of Hammons Gowens & Associates represented the relators. 

IBM/PriceWaterhouseCoopers, (E.D. Ark. August 16, 2007)

IBM and its recently acquired subsidiary, PriceWaterhouseCoopers, separately agreed 
to settle allegations that they violated the False Claims Act by providing and receiv-
ing unlawful kickbacks to capture government technology contracts. IBM agreed to 
settle for approximately $3 million while PriceWaterhouseCoopers agreed to pay $2.3 
million. The settlement arose from a qui tam complaint filed in the Eastern District 
of Arkansas in 2004 by a former partner of PriceWaterhouseCoopers and a former 
employee of Acenture LLC who alleged that a number of companies including Price-
Waterhouse Coopers and IBM had defrauded the government by engaging in ille-
gal kickback schemes with systems integrators and vendors. According to the suit, a 
number of companies including PriceWaterhouseCoopers and IBM both gave and 
requested kickbacks to system vendors, hired under the guise of ‘alliance benefits’ in or-
der to receive referrals and top preference for government contracts. Von G. Packard, 
Jacquetta Bardacos and Craig H. Johnson of Packard Packard & Johnson, Stephen C. 
Engstrom, and Shirley Gunthrap Jones represented the relators. Don Williamson and 
Clarence Daniel Stripling represented the U.S. The settlement is part of an ongoing 
investigation of kickback schemes in IT government contractors conducted by the 
Civil Division of the Justice Department; the U.S. Attorney’s Office in Little Rock, 
Arkansas; the Office of the Inspector General of the Department of Energy; the De-
fense Criminal Investigative Service; the Office of the Inspector General of the Gen-
eral Services Administration; the Office of the Inspector General of NASA; the Army 
Criminal Investigation Command; the Defense Contract Audit Agency; the Office 
of the Inspector General of the Environmental Protection Agency; the Office of the 
Inspector General of the Postal Service; the Navy Criminal Investigative Service and 
the Air Force Office of Special Investigations. 

Aventis Pharmaceuticals, (S.D. Fla. Sept. 10, 2007)

Aventis Pharmaceuticals agreed to pay over $190 million to the federal government, 
Washington D.C. government, and several state governments to settle allegations that 
it fraudulently priced and marketed its drug, Anzemet, in violation of the False Claims 
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Act. The settlement arose from a qui tam complaint filed by Ven-a-Care of the Florida 
Keys, a home-infusion company, which alleged that Aventis had fraudulently inflated 
the price of Anzamet for reimbusement from Medicare and other federal and state 
health care programs. Anzamet, an antiemetic drug primarily used to prevent nausea 
and vomiting after radiation treatment and oncology, was then promoted and sold to 
doctors and health care providers at a much lower price. By unlawfully maintaining an 
inflated price, Aventis was able to ‘market the spread’ or the difference between what 
the drug was actually sold for to consumers and what it was reimbursed for by the gov-
ernment, in order to promote and sell its drug to both new and old customers. As part 
of the settlement, Aventis agreed to enter into a Corporate Integrity Agreement with 
the Office of the Inspector General of the Department of Health and Human Ser-
vices. The U.S. Attorney’s Office for the Southern District of Florida and the District 
of Massachusetts, the Office of the Inspector General for the Department of Health 
and Human Services, the Office of the Program Integrity of TRICARE Management 
Activity, and the National Association of Medicaid Fraud Control Units investigated 
Aventis. As its share of the recovery, Ven-a-Care will receive $32 million. TAF mem-
bers Jim Breen and Allison Warren Simon of the Breen Law Firm and John E. Clark 
of Goode Casseb Jones Riklin Choate & Watson P.C. represented Ven-A-Care, along 
with Gary L. Azorsky, Genna Driscoll Kidd, Sherrie R. Savett, Jeanne A. Markey, and 
Joy P. Clairmont of Berger & Montague P.C., Carol Gilden of Cohen Milstein Haus-
feld & Toll, Susan Thomas, Michael E. Moskovitz of Freed Kanner London & Millen 
LLC , Melinda J. Morales of Much Shelist Denenberg Ament & Rubenstein P.C., 
and Adam M. Miller, Adam D. Miller and Walter J. Lack of Engstrom, Lipscomb,& 
Lack. 

Orthotics Companies, (D.N.J. Sept. 26, 2007)

Five orthotics companies that account for 95% of the market of hip and knee replace-
ments agreed to pay over $310 million to the U.S. government and enter into five year 
Corporate Integrity Agreements with the Office of the Attorney General of the De-
partment of Health and Human Services to avoid criminal prosecution for providing 
unlawful kickback payments to surgeons as inducements to use their products. The 
companies, Zimmer Inc., Depuy Orthopaedics Inc., Biomet Inc., Smith & Nephew 
Inc., and Stryker Inc., also agreed to 18-month Deferred Prosecution Agreements 
(DPA’s) with the Department of Justice, in which they will be required to implement 
corporate compliance procedures and remain under federal monitoring. The criminal 
complaints filed against the companies alleged that they engaged in illegal consulting 
agreements with surgeons in violation of the federal anti-kickback statute and the civil 
False Claims Act from at least 2002 to 2006. In order to induce surgeons to use their 
orthotic products, these companies offered large sums of money and expensive gifts as 
incentives. Because it was the first to cooperate with the U.S. Attorney’s Office, Stryk-
er Inc. was allowed to enter into a Non-Prosecution Agreement with the government, 
under which it is required to comply with all of the reforms made by the other four 
companies. Zimmer Inc. agreed to pay $169.5 million and agreed to be monitored by 
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former Attorney General John Ashcroft, the current chairman of the Ashcroft Group 
LLC. Depuy Orthopaedics agreed to pay $84.7 million and to be monitored by for-
mer U.S. Attorney Debra Yang. Smith & Nephew agreed to pay $28.9 million and 
to be monitored by former New Jersey Attorney General David Sampson. Biomet 
Orthopedics Inc. agreed to pay $26.9 million and to be monitored by former U.S. 
Attorney David N. Kelley. The fifth company, Stryker Orthopedics did not enter a 
civil settlement but will be monitored by John Carley, the former counsel to the Fed-
eral Trade Commission. The corporate integrity agreements and monetary payments 
made to the Office of the Inspector General of the Health and Human Services will 
settle any civil liability of the five companies, except Stryker Inc.which has not been 
given any release from civil liability. AUSA Rudolph Filko, Deputy Chief of the Civil 
Division and Stuart Minkowitz, Civil Health Care Fraud Coordinator, handled the 
civil case. U.S. Attorney Michelle Brown and Assistant U.S. Attorney Kevid O’Dowd 
investigated and prosecuted the criminal case with the assistance of the Chief of the 
Commercial Crimes Unit, AUSA Marc Ferzan, and AUSA Grace Park. The Office of 
the Inspector General of the Department of Health and Human Services, New York 
Regional Office, U.S. Postal Inspection Service, and the FBI assisted in the investiga-
tion that led to the settlement agreements.

Bristol-Myers Squibb, (September 28, 2007)

Bristol-Myers Squibb Co. and its subsidiary Apothecon agreed to pay $515 million to 
the United States and several states to resolve allegations that from 1994 to 2005 they 
violated the False Claims Act by unlawfully marketing drugs for off-label uses, unlaw-
fully inflating prices for reimbursement from Medicare and Medicaid, and paying il-
legal kickbacks to doctors and healthcare providers as incentives to buy the companies’ 
drugs. The settlement resolves a number of different qui tam cases filed against Bristol-
Myers Squibb and Apothecon filed by relators Ven-A-Care of the Florida Keys, Kathy 
Cokus, Philip Barlow, Jospeh Piacentile, and Daniel Richardson. The government al-
leged that Bristol-Myers Squibb unlawfully promoted and marketed its anti-psychotic 
drug Abilify for off-label uses and unlawfully inflated the price for its anti-depression 
drug Serzone for Medicaid reimbursement. Additionally both Bristol-Myers Squibb 
and Apothecon allegedly provided illegal kickbacks to health-care providers, retail 
pharmacies, and wholesale customers as incentives to buy their drugs. Apothcon and 
Bristol-Myers Squibb allegedly also falsely inflated the prices of a variety of other drugs 
for federal reimbursement. Of the total recovery, $328 million will go to the federal 
government, $187 million to various states participating in Medicaid, and $128,000 to 
entities of the Public Health Service. Bristol-Myers Squibb entered into a Corporate 
Integrity Agreement with the Office of the Inspector General of the Department of 
Health and Human Services as part of the settlement. Assistant United States At-
torney Mark Lavine of the Southern District of Florida and Assistant U.S. Attor-
ney Greg Shapiro of the District of Massachusetts represented the U.S. Jim Breen of 
The Breen Law Firm P.A. represented the Ven-A-Care of the Florida Keys relators: 



Vol. 49 • July 2008 135

judgments & settlements

T. Mark Jones, Zachary Bentley, John M. Lockwood, and Luis B. Cobo. Elizabeth 
K.Ainsle of Schnaeder Harrison Segal & Lewis LLP represented relator Carol Forden. 
Nathan Schwed of Zeichner Ellman & Krause LLP represented relator Kathy Cokus. 
TAF member David S. Stone of Boies, Schiller, & Flexner LLP and Kirk E. Chapman 
of Milberg Weiss LLP represented relator Joseph Piacentile. Thomas M. Greene of 
Greene & Hoffman represented relator Philip Barlow. David K. Colapinto of Kohn, 
Kohn, & Colapinto, LLP represented relator Daniel Richardson. As their share of the 
recovery, the Ven-A-Care of the Florida Keys will receive $24,904,350, Carol Forden 
will receive $2,046,582, Kathy Cokus will receive $3,876, 200, Joseph Piacentile will 
receive $7,256,400, Philip Barlow will receive $235,992, and Daniel Richardson will 
receive $12,301,611.The cases resolved in whole or in part are: United States ex rel. 
Richardson v. Bristol Myers Squibb, Civil Action No. 06-11821-NG (D. Mass.); United 
States ex rel. Piacentile v. Bristol-Myers Squibb Co., Civil Action No. 05-10196-MLW 
(D. Mass.); United States ex rel. Forden v. Bristol-Myers Squibb Co., Civil Action No. 
04-11216-RGS (D. Mass.); United States ex rel. Cokus v. Bristol Myers Squibb, Civil 
Action No. 01-11627-RGS (D. Mass.); United States ex rel. Barlow v. Bristol-Myers 
Squibb, Civil Action No. 04-11540-MLW (D. Mass.); United States ex rel. Ven-A-Care 
of the Florida Keys, et al. v. Apothecon, et al., Civil Action No. 00-10698-MEL (D. 
Mass.); and United States ex rel. Ven-A-Care of the Florida Keys, Inc. v. Bristol Myers 
Squibb Co., Civil Action No. 95-1354 (S.D. Fla.).

Barr Pharmaceuticals, (October 6, 2007)

Two subsidiaries of the generic drug manufacturer, Barr Pharmaceuticals, agreed to pay 
$2 million to the state of Massachusetts to settle allegations that they falsely inflated 
the price of their drugs for Medicaid reimbursement. Barr’s subsidiaries, Barr Labora-
tories and Duramed Pharmaceuticals, were two of the thirteen generic drug manufac-
turers named in a complaint filed in 2003 under the Massachusetts False Claims Act 
by Massachusetts Attorney General, Thomas F. Reilly. According to the complaint, the 
thirteen generic drug manufacturers falsely inflated the reported Wholesale Acquisi-
tion Costs (WAC) and Average Wholesale Prices (AWP) of their drugs to national 
pricing services in order to receive a higher reimbursement from the state Medicaid 
program. This settlement resolves the claims made concerning the artificially inflated 
prices of a number of drugs made by Barr Laboratories or Duramed Pharmaceuti-
cals including Methotrexate, Naltrexone, Hydrochloride, Warfarin Sodium, Apri, and 
Digoxin. Assistant Attorney Generals Peter A. Mullin, Richard C. Heidlage, Robert P. 
Patten, Colleen A. McCarthy, Robert C. Molvar, Anthony Bova, and Jay Pina handled 
the case along with investigators Anthony Megathlin, John Walsh, and Steve Devlin 
of the Medicaid Fraud Division. 

U.S. ex rel. Reynolds et al. v. General Electric Corporation, (D.S.C. October 
11, 2007)

General Electric agreed to pay $2 million to the federal government to settle alle-
gations that it violated the False Claims Act by failing to meet Quality Assurance 
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and Quality Control (QA/QC) specifications in its procurement contract with the 
Tennessee Valley Authority (TVA). According to a qui tam complaint filed in 2003, 
General Electric presented false invoices for repayment to the Tennessee Valley Au-
thority and the U.S. by delivering electrical generation turbines to TVA which did not 
follow the QA/QC specifications required in the contract. Additionally, the complaint 
alleged that GE submitted false certifications to the TVA by providing documents 
indicating that each turbine it delivered met QA/QC specifications. Of the $2 million 
settlement, GE will pay $200,000 to resolve the False Claims Act suit and $1.8 million 
to pay the relators’ attorney’s fees and any other claims against the company made by 
the relators. Herman E. Cox of Cox & Fisher LLC, William Ashley Jordan of William 
Ashley Jordan, and Terry Edward Richardson and Matthew Thiesing of Richardson 
Patrick Westbrook & Brickman LLC represented relators Jack Reynolds, Lee Cle-
ments, Thomas Wilson, Curtis Hollingsworth, George Brown, Linda Whitlock, Joe 
Whitlock, Joseph Brown, Susan Brown, Tony Black, Tim Phillips, James Benhanna, 
Hardy Stewart, John Lehr, Mitchell Bryant, Amos Gilliam, Dan Lambert, and James 
Duncan. Assistant U.S. Attorneys George Conis and Fran Trapp represented the U.S. 
The Department of Justice and TVA investigated the case.

National Air Cargo, (October 25, 2007)

National Air Cargo, Inc. pled guilty to the felony charge of making material false state-
ments to the government, and will pay a total of $28 million to the U.S. including an 
$8.8 million criminal fine. The guilty plea settles a multi-agency investigation into 
National Air Cargo’s billing and shipping practices. Of the $28 million, approximately 
$7.4 million will be paid to settle a related qui tam action and another $7.4 million to 
settle a related civil forfeiture claim. National Air Cargo, which entered contracts with 
the Department of Defense to transport freight, admitted to falsifying documents 
claiming that it delivered shipments “on time” to the government, when the shipments 
were actually delivered late. Additionally, National Air Cargo also admitted to billing 
the government for air-rate shipping, when in fact ground shipping was used. The 
investigation was conducted by the Defense Criminal Investigative Service, along with 
Special Agents of the Army Criminal Investigative Command, investigative auditors 
of Defense Contract Audit Agency, and the FBI. 

U.S. ex rel. Tiesinga v. Dianon Systems, Inc., (D. Conn. October 30, 2007) 

Dianon Systems Inc., a reference laboratory in Connecticut which specializes in can-
cer testing, agreed to pay $1.5 million to the federal government to settle charges that 
it mischarged Medicare and Tricare for certain cancer tests. The settlement arose from 
a qui tam complaint filed in 2002 by Dr. James Tiesinga, a former pathologist with 
Dianon Systems. According to the complaint, Dianon Systems increased the number 
of antibodies used in hematopathology flow cytometry without medical necessity in 
order to receive a higher reimbursement from Medicare. Because Dianon would bill 
Medicare for each antibody used in its flow cytometry tests, the Medicare program paid 
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for antibodies that were not needed. Dr. Tiesinga will receive $300,000 as his share 
of the recovery. Bryan T. Carmody of Maya & Associates P.C. represented Tiesinga. 
Assistant U.S. Attorney Richard M. Molot represented the U.S. along with Patricia 
Davis of the U.S. Civil Division. The investigation and settlement were conducted by 
the U.S. Attorney’s Office for the District of Connecticut and the Civil Division of the 
U.S. Department of Justice, with assistance from the Office of the Inspector General 
for the Department of Health and Human Services, the U.S. Defense Criminal Inves-
tigative Service, and the FBI. 

Hexcel Corporation, (October 30, 2007)

Hexcel Corporation, a manufacturer of structural materials, agreed to pay the U.S. 
$15 million to resolve allegations that it manufactured defective Zylon bullet-proof 
vests that were sold to federal, state, local, and tribal law enforcement agencies in viola-
tion of the False Claims Act. According to the allegations, Hexcel knowingly used sub-
standard Zylon materials supplied by Toyobo Corporation to weave the vests, which 
were bought or reimbursed for by the United States. The Zylon material used by 
Hexcel was easily degradable when exposed to heat, light, and humidity and was made 
with lower quality thread than standard Zylon bullet-proof vests. These substandard 
bulletproof vests were then sold to the U.S. and various state and local governments by 
a number of different body armor manufacturers, including Second Chance Body Ar-
mor, DHB Inc., Point Blank Body Armor, Protective Apparel Corp., American Body 
Armor, Safariland, and Gator Hawk Armor. This settlement arose from an investiga-
tion by the Civil Division of the Justice Department, the U.S. Attorney’s Office for the 
District of Columbia, the FBI, the General Services Administration of the Inspector 
General, the Defense Criminal Investigative Service, the Army Criminal Investigative 
Division, the U.S. Agency for International Development Office of Inspector General, 
the Air Force Office of Special Investigations, and the Office of Inspector General of 
the Department of Energy. As part of the settlement, Hexcel agreed to cooperate with 
the government’s ongoing investigation of other companies involved in the scheme.

Arizona Heart Hospital, (D. Ariz. November 8, 2007)

Arizona Heart Hospital (AHH) in Phoenix, Arizona agreed to pay $5.8 million to 
the U.S. to settle allegations that it defrauded Medicare by billing Medicare for non-
reimbursable procedures. The settlement arose from a DOJ investigation of reim-
bursement claims submitted by AHH to Medicare for physicians’ services related to 
the implantation of endoluminal graft devices used to treat aneurysms from 1998 to 
2002. Because these devices had not received final marketing approval from the Food 
and Drug Administration at the time they were implanted by AHH, they were not 
reimbursable under Medicare guidelines. As part of the settlement, AAH agreed to 
enter into a five-year corporate integrity agreement with the Office of the Inspector 
General of the U.S. Department of Health and Human Services and to maintain 
its current corporate compliance program. AHH is one of eleven hospitals partially 
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owned by the healthcare provider, MedCath Corporation. AHH did not admit any 
wrongdoing and offered no admission of liability in its settlement agreement with the 
United States. Its settlement will release it from any civil or monetary liability under 
the Department of Justice’s investigation. Lon R. Leavitt, the Assistant U.S. Attorney 
of the District of Arizona, represented the U.S. 

Physiotherapy Associates Inc., (November 14, 2007)

Medical technology corporation Stryker and its former division, Physiotherapy Asso-
ciates Inc., agreed to pay $16.6 million to the federal government to settle allegations 
that it defrauded the United States by submitting false claims to Medicare, state Med-
icaid programs, and the Department of Defense’s TRICARE program. According to 
allegations made in two separate qui tam suits, Physiotherapy fraudulently billed for 
services not covered under the programs and retained the excess payments made by 
the programs. Two former employees of Physiotherapy Associates initiated the suits 
which led to the recovery. Relators Kerry Deering and Wendy Whitcomb will receive 
close to $3 million as their share of the recovery. Physiotherapy also agreed to enter 
into a Corporate Integrity Agreement with the Office of the Inspector General of the 
Department of Health and Human Services. Stryker sold Physiotherapy to a private 
equity firm in June. 

Kinder Morgan, (November 28, 2007)

Three Kinder Morgan limited partnerships reached a settlement with the United 
States and the Tennessee Valley Authority (TVA), a government corporation, to set-
tle an alleged violation of the False Claims Act. Under the settlement, Kinder Mor-
gan will pay more than $25 million to the U.S., the Tennessee Valley Authority, and 
several private companies. Kinder Morgan, which provides energy transportation and 
distribution services, contracted with the TVA and several private companies to trans-
port coal from the Western U.S. to its Illinois and Kentucky plants to be handled and 
shipped to TVA terminals in Kentucky, Tennessee, and Alabama. Allegedly, Kinder 
Morgan weighed the coal at two different locations: once using a certified scale for 
the coal coming to its plants, and another ‘barge scale’ used for outgoing coal from 
its Illinois terminal. Because coal weighed using the barge scale method weighed two 
to three percent more than the certified scale, Kinder Morgan was able to keep the 
“excess” coal and sell it under the private label of ‘Red Lightning Coal’. By exploiting 
the weight differential, Kinder Morgan was able to take almost 259,000 tons of coal 
from the TVA which amounted to a loss of approximately $6.6 million. Under the 
settlement, Kinder Morgan will pay three times this amount to the U.S. and the TVA 
and an additional $5.2 million to private customers. Almost $8 million of the recovery 
will go to the TVA, with almost $12 million going to the U.S. Treasury. Assistant 
U.S. Attorneys Gerald M. Burke and Stephen Clarke handled the case. The case was 
investigated by the TVA in conjunction with the FBI. 



Vol. 49 • July 2008 139

judgments & settlements

State of California ex rel. Lockyer v. Hanson Building Materials, 
(December 10, 2007)

Hanson Building Materials, a multinational mining corporation, agreed to pay $42.2 
million to the State of California to settle allegations that it improperly sold more than 
two million cubic yards of sand from the Suisan Bay that it mined without paying 
royalties to the State of California. Hanson Building Materials had entered into leases 
with the California State Lands Commission to dredge sand and gravel in exchange 
for royalty payments. According to allegations made in a qui tam complaint brought 
under the California False Claims Act by relator Kevin Bartoo in 2001, Hanson 
Building Materials knowingly dredged sand that was outside of its lease boundaries, 
and subsequently sold the sand to concrete companies for large profits. Hanson Build-
ing Materials additionally submitted false claims to the State of California, underre-
porting the amount of sand it sold and the amount of royalties owed to the State. A 
complaint in intervention was then filed in 2003 by the State Attorney General, lead-
ing to the settlement. For his share in the recovery, relator Kevin Bartoo will receive 
$10 million. TAF member Wayne T. Lamprey and Francine T. Radford of Goodin, 
McBride, Squeri, Day, & Lamprey LLP represented Bartoo. 

U.S. v. Greybor Medical Transportation Inc., (C.D. Cal. December 10, 
2007)

Boris Shpirt, the owner and operator of Los Angeles ambulance company, Greybor 
Medical Transportation, agreed to pay $6 million to the federal government to settle a 
civil suit brought under the False Claims Act alleging that Shpirt fraudulently submit-
ted false claims for payment to Medicare. In addition to the $6 million, Shpirt will also 
relinquish a further $1 million in scheduled payments from Medicare. The settlement 
arose from a civil suit brought by the government under the False Claims Act, after a 
grand jury indicted Shpirt and his wife of criminal fraud charges. Shpirt was found 
guilty of multiple counts of fraud and was sentenced to 9 years in prison and is cur-
rently serving his sentence. His wife was sentenced to 18 months. Additionally, Shpirt 
and Greybor were required to pay $2.4 million in criminal restitution. According to 
the False Claims Act suit, Shpirt and Greybor submitted claims for reimbursement 
to Medicare, claiming that certain patients using their ambulance transport were ‘bed-
confined’ even when they were not. Under this scheme, Shpirt was able to submit 
reimbursement claims for patients who were ineligible for Medicare reimbursement, 
since Medicare only reimburses for patients who are bed-confined and have no other 
means of transportation. Additionally, Boris Shpirt and Greybor also billed Medicare 
for patients individually, even when the patients used the ambulance at a single time. 
Assistant U.S. Attorney Abraham Meltzer of the U.S. Attorney’s Office of the Central 
District of California represented the U.S. The Civil Division of the Central District 
of California collected almost $1.2 billion in civil recoveries in FY2006, including over 
$1 billion under the False Claims Act. 
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U.S. ex rel. Roederer v. Gohmann Asphalt and Construction Co., (W.D. Ky. 
December 10, 2007)

Gohmann Asphalt and Construction Company agreed to pay more than $8.2 million 
to settle federal and state claims that it committed fraud by falsifying the quality of 
the asphalt used in federally and state funded road contracts in the States of Kentucky 
and Indiana. Relator Paul Roederer, a former asphalt crew supervisor with Gohmann 
Asphalt, filed a complaint in 2003, alleging that between 1997 and 2006, Gohmann 
used fraudulent measures to determine the density of the asphalt in order to receive 
a higher compensation from its contracts. Since asphalt is reimbursed on the basis of 
its density, Gohmann deliberately engaged in a process known as “core swapping” in 
which it swapped samples believed to be of a higher density for asphalt samples of 
a failing density in order to receive a higher compensation than it would have oth-
erwise received. Because the contract was funded partially by the Federal Highway 
Administration, the result was a loss to the United States as well as to Kentucky and 
Indiana. Of the settlement, $6.69 million will be paid to the federal government, $1.1 
million to the State of Kentucky, and $362,165 to the State of Indiana. As his share 
of the recovery, Paul Roederer will receive $1.2 million including attorney’s fees. TAF 
member C. Dean Furman of Furman & Nilsen represented Roederer. Assistant U.S. 
Attorney David Huber of the Western District of Kentucky represented the U.S. The 
settlement includes a repayment of a $5.3 million bonus Kentucky and the U.S. paid 
to Gohmann for early completion of a 2001 road contract. 

Warren Hospital, (D.N.J. December 10, 2007)

Warren Hospital of Philipsburg, New Jersey, agreed to pay $7.5 million to the U.S. 
government to settle claims that it fraudulently inflated charges for inpatient and out-
patient services to receive a higher reimbursement from Medicare. Because Medicare’s 
reimbursement system allows for supplemental or outlier payments to healthcare pro-
viders for unusually high healthcare costs, Warren Hospital allegedly inflated charges 
to receive these outlier payments. Additionally, Warren Hospital settled charges that 
it violated the Stark anti-self-referral statute, which prohibits a physician from refer-
ring Medicare or Medicaid patients to another healthcare provider with whom the 
physician has a financial relationship. The settlement arose out allegations made in a 
qui tam lawsuit filed by relators Peter Salvatori and Sara Iveson in 2002 and another 
qui tam lawsuit filed in 2005 by Anthony Kite. For their role in the settlement, Iveson 
and Salvatori will share $1.2 million. A separate agreement was reached between Kite, 
Salvatori, and Iverson concerning Kite’s share of the settlement. Warren Hospital also 
entered into a Corporate Integrity Agreement with the U.S. Department of Health 
and Human Services. Assistant U.S. Attorney Stuart A. Minkowitz represented the 
U.S. John E. Riley of Vaira & Riley P.C. represented relators Salvatori and Iveson. 
TAF members Erika Kelton and Larry Zoglin of Phillips and Cohen L.L.P. repre-
sented Anthony Kite along with Jonathan S. Berck of Jonathan S. Berck L.L.C. The 
investigation and settlement was coordinated by the Commercial Litigation Branch of 
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the Civil Division of the Justice Department, U.S. Attorney’s Office for the District of 
New Jersey, the U.S. Department of Health and Human Services, the U.S. Attorney’s 
Office for the Eastern District of Pennsylvania, the Centers for Medicare and Medic-
aid Services, and the FBI. 

Harris Methodist HEB Hospital, (N.D. Tex. December 10, 2007)

Harris Methodist HEB Hospital, an acute care facility in Bedford, Texas, agreed to 
pay more than $1.9 million to the State of Texas and the U.S. to settle claims that it 
submitted false claims to Medicare and Texas Medicaid for items and services related 
to orthopedics. The settlement arose from a self-disclosure made by the parent com-
pany of Harris Methodist to the Office of the Inspector General of the Department 
of Health and Human Services (OIG) that alleged that a physician-lease agreement 
made by Harris Methodist potentially violated federal law. After the OIG and the FBI 
investigated the case, it was discovered that Harris Methodist had unlawfully received 
payments from Medicare and Medicaid for orthopedic related services and items for 
patients who were referred by a physician’s group that received free rent from Harris 
Methodist. As part of the settlement, Harris Methodist also entered into a three year 
Corporate Integrity Agreement with the OIG of the Department of Health and Hu-
man Services. Assistant U.S. Attorney Sean McKenna handled the case for the U.S. 

HealthSouth Corporation, (C.D. Cal. December 14, 2007)

HealthSouth Corporation and two physicians agreed to pay the U.S. $14.9 million to 
settle allegations that HealthSouth submitted false claims to Medicare and violated 
the anti-kickback statute by paying unlawful kickbacks to physicians who referred 
patients to its hospitals, rehabilitation clinics, and ambulatory surgery centers. The 
settlement arose from disclosures made by HealthSouth in 2004 and 2005 to the 
U.S. Attorney for the Northern District of Alabama and the Office of the Inspector 
General for the Department of Health and Human Services (OIG) during a manage-
ment change and an internal investigation. According to the disclosure, HealthSouth 
was involved in illegal financial relationships with the Alabama Sports Medicine and 
Orthopedic Center, the American Sports Medicine Institute, and two physicians—
James Andrews and Lawrence Lemak—to whom kickback payments were made to 
induce referrals to HealthSouth facilities. HealthSouth will pay $14.2 million and the 
two physicians, James Andrews and Lawrence Lemak, will pay a total of $700,000. As 
part of the settlement HealthSouth will enter into a Corporate Integrity Agreement 
with the OIG of the Department of Health and Human Services. The case was inves-
tigated by the U.S. Attorney’s Office for the Northern District of Alabama, the U.S. 
Attorney’s Office for the Central District of California, the Civil Division of the U.S. 
Department of Justice, the OIG of the Department of Health and Human Services, 
and the FBI. 
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U.S. ex rel. Kenner and Elshaug v. The Spirit Lake Tribe and Sioux 
Manufacturing Corporation, (D.N.D. December 18, 2007) 

Sioux Manufacturing Corporation (SMC), a tribal corporation owned by The Spirit 
Lake Tribe of Fort Totten, North Dakota, agreed to pay $1,935,000 to the U.S. gov-
ernment to settle claims that it knowingly supplied non-compliant Kevlar material 
to the government to be used in the manufacturing of combat helmets for military 
personnel in Iraq and Afghanistan. The settlement arose from a qui tam complaint 
filed in 2006 by two former employees of SMC, Jeff Kenner and Tamra Elshaug. In 
their complaint, Kenner and Elshaug allege that from 1994 to 2006, SMC knowingly 
supplied Kevlar cloth to the government corporation UNICOR-Federal Prison In-
dustries, which did not meet the required military specifications for Kevlar material. 
Specifically, SMC provided material that did not meet the necessary weaving density 
or “thread count”, which is crucial in protecting a soldier from the impact of a bullet or 
other projectile. As their share of the recovery, the relators will share $406,350. TAF 
member Andrew Campanelli of Perry & Campanelli LLP represented the relators. 
The investigation and settlement was handled by the U.S. Attorney’s Office for the 
District of North Dakota, with assistance from the Civil Division’s Commercial Liti-
gation Branch, the Department of Justice Office of the Inspector General, the Defense 
Criminal Investigative Service, the Army Criminal Investigative Command, and the 
Air Force Office of Special Investigations. 

Community Memorial Health System, (C.D. Cal. December 19, 2007)

Community Memorial Health System (CMHS) agreed to pay $1.52 million to the 
federal government to settle allegations that it violated the False Claims Act by sub-
mitting claims to Medicare which were prohibited under the Stark law. According 
to self-disclosures made by CMHS to the federal government, CMHS had entered 
into unlawful financial arrangements with physicians in which monetary gifts were 
exchanged for referrals. These monetary gifts took the form of interest-free loans, 
below market rents, gifts, and employment arrangements with the physicians’ family 
members. Such arrangements violate the Stark ‘anti-referral’ law and as such, claims 
submitted to Medicare as a result of such arrangements are not reimbursable. The 
investigation and settlement was handled by the U.S. Attorney’s Office for the Central 
District of California. CMHS did not admit any wrongdoing. Assistant U.S. Attor-
ney Wendy Weiss represented the U.S.

Orange County, California, (C.D. Cal. December 20, 2007)

Orange County, California, agreed to pay $7 million to settle claims that its Health 
Care Agency violated the False Claims Act by billing Medicare for psychiatric evalu-
ations that did not meet federal reimbursement requirements. The settlement arose 
from an investigation by the federal government of the Behavioral Health Services Di-
vision of Orange County’s Health Care Agency (OCHCA). The investigation found 
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that between 1990 and 1999, OCHCA billed Medicare for self-administered metha-
done treatment for drug addicted patients—a practice not covered by Medicare. Ad-
ditionally, OCHCA allegedly upcoded short office visits to more extensive office visits 
to receive a higher reimbursement from Medicare. As part of the settlement, OCHCA 
will enter into a Corporate Integrity Agreement with the Office of the Inspector Gen-
eral of the Department of Health and Human Services. 

U.S. ex rel. Ramsey v. St. Joseph’s Hospital of Atlanta, (N.D. Ga. December 
28, 2007)

St. Joseph’s Hospital of Atlanta and St. Joseph’s Health System agreed to pay $26 mil-
lion to the U.S. to settle allegations that it violated the False Claims Act by improperly 
billing Medicare for inpatient admissions and various other services. The allegations 
arose from a qui tam complaint filed by Tami Ramsey, a nurse and former employee at 
St. Joseph’s. In her complaint, Ms. Ramsey alleged that from 2000 to 2005, St. Joseph’s 
had improperly billed ‘outpatient visits’ as ‘inpatient admissions’ which are billed at a 
higher rate. Additionally, St. Joseph’s allegedly billed Medicare for inpatient admissions 
related to carotid artery tests which are not covered by Medicare. The investigation of 
St. Joseph’s was conducted by the U.S. Attorney’s Office of the Northern District of 
Georgia, the Office of the Inspector General of the Department of Health and Hu-
man Services, and the Commercial Litigation Branch of the Department of Justice’s 
Civil Division. As her share of the recovery, Ms. Ramsey will receive $4.94 million. 
TAF members Marlan Wilbanks of Harlan, Smith, Bridges, and Wilbanks LLP and 
James T. Ratner of the Law Office of James T. Ratner represented Tami Ramsey. As-
sistant U.S. Attorney Mina Rhee handled the case for the U.S. 

Dey and Takeda Settlement: In Re: Alabama Medicaid Pharmaceutical 
AWP Litigation, (Circuit Court of Montgomery, Alabama January 9, 2008)

Two pharmaceutical companies, Dey, LP and Takeda Pharmaceuticals, North Ameri-
ca, Inc. agreed to pay $6.75 million to the State of Alabama to resolve claims that they 
fraudulently inflated the reported prices of their prescription drugs causing Alabama’s 
Medicaid program to overpay. The settlement arose from a suit filed by Alabama’s 
Attorney General Troy King in 2005 against 73 pharmaceutical companies, alleging 
that these companies fraudulently overpriced and misreported their drugs to the State 
of Alabama. Dey will pay the State of Alabama $4.75 million and Takeda will pay $2 
million. The settlement with Dey resolves claims about its overpricing of drugs related 
to asthma and pulmonary diseases and the settlement with Takeda resolves claims 
about overcharging for its drug Actos: a drug used for diabetes. GlaxoSmithKline and 
Novartis have a trial scheduled for June 16, 2008. 
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Lafayette General Medical Center Settlement: U.S. ex rel. Mallavarapu v. 
Arcadiana Technology LLC, (W.D. LA January 23, 2008)

Lafayette General Medical Center (LGMC) of Lafayette, Louisiana, agreed to pay 
$1.8 million to the government to settle claims that it defrauded Medicare, Medicaid, 
the Federal Employee Health Benefit Plan, and Tricare by billing for unnecessary car-
diology procedures. The settlement arose from a qui tam complaint filed in 2004 by 
a cardiologist, Christopher Mallavarapu. In his complaint, Mallavarapu alleged that 
another physician, Mehmood Patel, was engaging in fraudulent activity from 1999 
to 2004 by performing medically unnecessary angiogram, angioplasty, and stenting 
procedures on patients at hospitals in the LGMC network in order to bill federal and 
state health programs at a higher rate. These potentially dangerous procedures were 
often invasive and were performed even on healthy patients. During an investigation, 
the federal authorities found internal reports from the hospital which demonstrated 
LGMC’s knowledge of Patel’s conduct but failed to take corrective measures. Alan K. 
Breaud of Breaud & Lemoine represented relator Christopher Mallavarapu. The case 
was investigated by the U.S. Department of Health and Human Services. The pros-
ecution and settlement was handled by Assistant U.S. Attorneys Alec Alexander and 
Kelly Uebinger along with investigator Chris Knighton.

Big Dig Bechtel Parsons Settlement: United States ex rel. Johnston v. 
Bechtel Corp. et al, (D. Mass. January 30, 2008)

Bechtel Infrastructure Corp. and Parsons Brinkerhoff, two consulting firms involved 
in the construction and design of the Central Artery/Tunnel Project or ‘Big Dig’ in 
Boston, agreed to pay more than $407 million to the U.S. and the Commonwealth of 
Massachusetts to settle criminal and civil allegations that they provided inadequate 
services and billed the government for substandard work on the tunnel. The ‘Big Dig’ 
project, a megaproject which rerouted Interstate 93 into a tunnel through central 
Boston to relieve traffic congestion, started in 1985 and has cost over $14.6 billion 
of taxpayer money. From 1985 to 2005, Bechtel and Parsons Brinkerhoff formed a 
joint venture to handle the management of the Big Dig project which included de-
sign management, construction management, and ‘Quality Assurance’. The U.S. and 
the Commonwealth of Massachusetts began an investigation of Bechtel and Parsons 
Brinkerhoff in 2004 after defects such as constant leaking were observed in the tunnel. 
Additionally, a criminal investigation of the firms by Massachusetts Attorney General 
Martha Coakley began in 2006 after a motorist was killed in I-90 tunnel ceiling col-
lapse. In 2006, the U.S. also intervened in a qui tam suit filed by relator Daniel John-
ston against a number of contractors and consulting firms involved in the ‘Big Dig’ in-
cluding Bechtel and Parsons Brinkerhoff for fraudulent billing and false certifications. 
In their investigation, the U.S. and Massachusetts concluded that Bechtel and Parsons 
Brinkerhoff had failed to provide adequate oversight services in four different areas: 
the construction of the I-93 tunnel’s slurry wall panels, the installation and monitor-
ing of ceiling bolts in the I-90 Connector tunnel, the handling of the payment claims 
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and work by the various contractors, and the monitoring of the concrete used for the 
slurry walls. The settlement releases B/PB from all criminal and civil liabilities related 
to the I-90 collapse, the defects in the slurry walls, and the False Claims Act suit. The 
Commonwealth of Massachusetts will receive more than $399.2 million as its share of 
the recovery with the United States receiving close to $20.5 million. The vast majority 
of the state recovered funds will be held in a Central Artery/Tunnel Project Repair 
and Maintenance Fund. Additionally, twenty four other Section Design Consultants 
(SDC’s) involved in the ‘Big Dig’ project agreed to pay $51 million to settle claims 
made by Massachusetts’ Cost Recovery Program, that increased design and recovery 
costs of the ‘Big Dig’ project were the result of faulty management. Aggregate Indus-
tries, the largest concrete supplier of the project, previously agreed to settle crimi-
nal and civil allegations for $50 million for providing substandard concrete. Relator 
Daniel Johnston will receive $150,000 as his share of the recovery. TAF members 
Suzanne Durell and Bob Thomas represented Johnson. As part of the Agreement, the 
U.S. and Commonwealth of Massachusetts reserved the right to sue B/PB if a future 
catastrophic event causing more than $50 million in damages occurs within ten years 
of the agreement. Both Bechtel and Parsons Brinkerhoff were required to enact cor-
porate compliance programs to prevent future conduct from occurring and to conduct 
internal investigations and report to the U.S. and Commonwealth of Massachusetts 
if construction defects could lead to a future catastrophic event. The settlement was 
handled by Assistant U.S. Attorneys Fred M. Wyshak, Jeffrey M. Cohen, Anthony E. 
Fuller, Eugenia M. Carris, and Special Assistant Attorney Paul Ware. The investiga-
tion was handled by the New England Office of the U.S. Department of Transporta-
tion, the FBI, and the Massachusetts State Police. 

Bayonne Medical Center, (D.N.J. February 4, 2008)

IJKG, LLC, the firm which purchased the bankrupt Bayonne Medical Center (BMC), 
agreed to pay the United States $2.5 million to settle allegations that BMC violated 
the False Claims Act by unlawfully overcharging for services provided to Medicare pa-
tients. The allegations arose from a qui tam suit filed by relator James Monahan. Mo-
nahan alleged that from at least 2000 through 2003, BMC knowingly inflated charges 
for both inpatient and outpatient care of Medicare patients in its hospital in order to 
receive supplemental reimbursement from Medicare in the form of outlier payments. 
Under Medicare guidelines, hospitals may only bill Medicare’s outlier payment system 
for patients with abnormally high medical costs. Monahan will receive $400,000 as 
his share of the settlement. Because Bayonne Medical Center filed for bankruptcy in 
2007, its purchaser, IJKG, agreed to settle all the claims of the U.S. against BMC. The 
investigation was handled by the Civil Division of the Department of Justice, the U.S. 
Attorney’s Office for the Department of New Jersey, the OIG for the Department of 
Health and Human Services, CMS, and the FBI.
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Merck Settlement: United States, et al. ex rel. H. Dean Steinke v. Merck & 
Co., Inc., (E.D. Pa. February 8, 2008) and United States ex rel. William St. 
John LaCorte v. Merck & Co., Inc, (E.D. La. February 8, 2008)

Merck agreed to pay more than $670 million to the federal government, forty-nine 
state governments, and the District of Columbia to settle charges that it overbilled and 
defrauded Medicaid for three of its drugs: Zocor, Vioxx, and Pepcid. The settlement 
arose from two separate qui tam suits filed by H. Dean Steinke, a former regional sales 
manager for Merck, and William St. John LaCorte, a physician in New Orleans. In his 
suit, Steinke alleged that from 1997 to 2001, Merck violated the False Claims Act and 
the Anti-Kickback Statute by fraudulently offering monetary incentives to physicians 
and hospitals to induce them to switch their patients to Merck’s drugs: Vioxx and 
Zocor. In his suit, Steinke alleged that among the strategies Merck used to induce doc-
tors to prescribe their drugs were phony ‘research’ studies, bogus ‘training’ sessions, and 
nominal pricing incentives in which doctors or hospitals were offered huge discounts 
on drugs if they met certain prescription levels. Although these discounts often were 
more than 90% of the Average Manufacturers Price (AMP), Merck did not report 
these nominal price discounts in its Best Price formulation to the Public Helath Ser-
vice (PHS), as a result induced Medicaid and state healthcare programs to overpay 
in reimbursement for Vioxx and Zocor. To settle his suit, Merck agreed to pay $399 
million plus interest to the federal government, forty-nine state governments, and the 
District of Columbia. As his share of the recovery, Steinke will receive $44,690,000. 
TAF members Mark Kleiman of the Law Offices of Mark Kleiman and Steve Cohen 
of the Cohen Law Group represented Steinke. The second suit, filed by William St. 
John Lacorte in 1999, alleged that Merck offered discounts of up to 92% off the AMP 
on its drug, Pepcid, to hospitals that purchased a certain amount of the drug in order 
to induce them to prescribe the drug. These discounts were not reported to the Public 
Health Service (PHS), however, and as a result, caused the federal Medicaid program 
and state health programs to overpay for Pepcid. Merck will pay $250 million to the 
federal and state governments with $137.5 million as the federal share and $112.5 
million as the states’ share. LaCorte will receive $24,062,500 as his share of the recov-
ery. TAF members Mark Vezina and Sherik Sakla represented LaCorte. 

AstraZeneca Judgment: In Re: Alabama Medicaid Pharmaceutical AWP 
Litigation, (Circuit Court of Montgomery, Alabama February 12, 2008)

An Alabama state court jury ordered AstraZeneca Pharmaceuticals LP to pay $215 
million to the State of Alabama in damages for fraudulently overpricing its drugs for 
reimbursement from Alabama’s Medicaid. Among the drugs made by AstraZeneca are 
the massively popular Nexium, used to treat heartburn and acid reflux, and Crestor, 
used to lower cholesterol. Of the $215 million, $40 million was awarded as compensa-
tory damages and $175 million was awarded as punitive. AstraZeneca was one of 73 
pharmaceutical companies named in a suit filed by Alabama’s Attorney General, Troy 
King. In his suit, King alleged that these companies had falsely inflated the price of 
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their drugs for a fifteen year period. Alabama does not have a False Claims Act. Jere 
Beasley represented the State of Alabama. AstraZeneca intends to appeal the ruling 
to the Alabama State Supreme Court. Takeda Pharmaceuticals and Dey, LP previ-
ously settled with Alabama for a total of $6.75 million. 

Cathedral Healthcare Systems Settlement: U.S. ex rel. Salvatori and 
Iveson v. Tenet Healthcare Corporation et al., (E.D. Pa. March 4, 2008)

New Jersey based hospital system, Cathedral Healthcare System, agreed to pay $5.3 
million to the federal government to settle charges that it defrauded Medicare from 
1998 to 2003 by increasing charges for Medicare patients in its hospitals in order to 
receive a higher reimbursement from Medicare. In cases where the cost of medical care 
for a Medicare recipient is unusually high, Medicare reimburses a health care provider 
for these costs through outlier payments. By falsely inflating charges for both inpa-
tient and outpatient services in its hospitals, Cathedral received outlier payments from 
Medicare above its entitled amount. The settlement arose from three separate qui tam 
cases filed under the False Claims Act. Relators Peter Salvatori and Sara Iveson, who 
filed the first qui tam case against Cathedral Healthcare System, will receive $848,000 
as their share of the recovery. Cathedral also entered into a Corporate Integrity Agree-
ment (CIA) with the Department of Health and Human Services, Office of the In-
spector General. The investigation and settlement was jointly handled by the U.S. 
Attorney’s Office for the District of New Jersey, the U.S. Attorney’s Office for the 
Eastern District of Pennsylvania, the Department of Health and Human Services, 
the Center of Medicare and Medicaid Services, and the FBI. U.S. Attorneys Allison 
Cendali and Anthony J. LaBruna represented the U.S. 

Yale New Haven Hospital, (D.Conn. March 7, 2008)

Yale-New Haven Hospital (YNHH) of New Haven, Connecticut, agreed to pay 
$3,777,861 to the U.S. government to settle liability under the False Claims Act for 
overbilling Medicare for infusion therapy, chemotherapy, and blood transfusion ser-
vices from 2000 to 2005. According to a disclosure made by YNHH to the govern-
ment, the hospital had billed Medicare for two to five units of infusion therapy and 
chemotherapy administration despite the Medicare regulation that only one unit per 
patient is reimbursable. The case was investigated by the OIG for the Department of 
Health and Human Services, the FBI, and was prosecuted by Assistant U.S. Attorney 
Richard M. Molot along with Auditor Kevin Saunders.

Besler & Co., (D.N.J. March 8, 2008)

Healthcare consulting firm, Besler & Company, agreed to pay more than $2.875 mil-
lion to the United States to settle claims that it defrauded the U.S. by unlawfully 
advising hospitals to increase charges for Medicare patients’ inpatient and outpatient 
services in order to receive a higher reimbursement from Medicare. According to al-
legations made in two separate qui tam suits, Besler advised hospitals to falsely inflated 
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charges from 2001 to 2003. James Monahan the relator in the first of the suits will re-
ceive $460,000 as his share of the recovery. The U.S. Attorney’s Office for the District 
of New Jersey, the Department of Health and Human Services, Office of the Inspec-
tor General, the Centers for Medicare and Medicaid Service, the FBI, and the Justice 
Department’s Civil Division coordinated the investigation and settlement. 

United States et al., ex rel. Bernard Lisitza v. CVS Caremark Corp., (N.D. 
Ill. March 18, 2008)

Retail pharmacy corporation, CVS Caremark, agreed to pay $36.7 million to the U.S., 
the Medicaid participating states, and the District of Columbia to settle allegations 
that it overbilled Medicaid for a widely used antacid drug, by switching patients from 
the standard generic drug for a more expensive version. According to allegations made 
in a qui tam suit filed in 2003 by relator Bernard Lisitza, CVS had purposefully and 
unlawfully switched patients from the tablet form of Ranitidine, which is generic Zan-
tac, to a much more expensive capsule version in order to increase its reimbursement 
from Medicaid. Because the capsule version cost two to four times more than the tablet 
form of the drug, CVS was able to bill Medicaid for millions more than it was eligible 
to receive. Relator Bernard Lisitza learned of this fraudulent scheme while working 
as a temporary receiving pharmacist in Illinois. Of the $36.7 million recovered in the 
settlement, $21,060,535 will go to the federal government and $15,639,464 will go 
to the Medicaid participating states including Illinois, California, Delaware, Florida, 
Hawaii, Louisiana, Massachusetts, Nevada, Tennessee, Texas, Virginia, and the Dis-
trict of Columbia. As his share of the recovery, Lisitza will receive $3,580,291. Mi-
chael Behn of Behn & Wyetzner represented Lisitza. Assistant U.S. Attorney Linda 
A. Wawzenski represented the government. 

U.S. ex rel. Thomas v. Chan, (E.D. Ark. March 29, 2008)

Dr. Patrick Chan, a physician in Arkansas, agreed to pay $1.5 million to the U.S. gov-
ernment and State of Arkansas to settle claims that he accepted illegal kickbacks from 
medical device manufacturers and submitted false claims for payment to Medicare 
and Medicaid in violation of the Anti-Kickback Statute and the False Claims Act. The 
settlement arose from a qui tam suit filed in 2006 by relator John Thomas, a former 
salesperson for a medical device company. In the suit, Thomas alleged that Chan had 
entered into unlawful consulting agreements and accepted expensive gifts from Black-
stone Medical Inc. and other medical device companies in exchange for using their 
surgical spine products. Because these kickback arrangements were in violation of the 
Anti-Kickback Statute, Dr. Chan submitted falsified certifications of compliance with 
the Anti-Kickback Statute leading to false claims for reimbursement from Medicare 
and Medicaid. Thomas will receive $350,000 as his share of the recovery. Of the $1.5 
million recovery, $1,049,000 will be paid to the U.S. government and $101,000 will be 
paid to the State of Arkansas. Chan also pleaded guilty to criminal charges for violat-
ing the Anti-Kickback Statute. He has not yet received his sentencing and faces up to 
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five years in prison. Michael Mitchell and Janet Goldstein represented Thomas. U.S. 
Attorney Jane W. Duke of the Eastern District of Arkansas represented the U.S. The 
case was investigated by the Little Rock Division of the FBI and the Department of 
Health and Human Services.

Otsuka Pharmaceutical Settlement: U.S. ex rel. Piacentile v. Bristol-Myers 
Squibb Co. and Otsuka Pharmaceutical Co., Ltd, (D. Mass March 28, 
2008)

Otsuka American Pharmaceutical Co., a subsidiary of the Japanese pharmaceutical 
corporation, Otsuka Pharmaceutical, agreed to pay more than $4 million to settle 
claims that it defrauded the government by promoting its drug, Abilify, for off-label 
uses. Abilify, an anti-psychotic medication used to treat bi-polar disorder and schizo-
phrenia, was developed by Otsuka in Japan and co-promoted in the U.S. by Bristol 
Myers Squibb. According to a complaint filed by relator Joseph Piacentile, Otsuka 
and Bristol-Myers Squibb promoted Abilify from 2002- 2005 for pediatric patients 
and for dementia-related psychosis despite the fact that the drug had not yet been 
approved by the FDA for these uses. Although the FDA did not approve Abilify for 
dementia-related psychosis and mandated that a black box warning be put on Abilify 
to detail the possible dangers of taking the drug for that use, Otsuka had sales repre-
sentatives focus specifically on nursing homes and geriatric care facilities to promote 
the drug for dementia-related psychosis. Additionally, Otsuka directed its salespeople 
to call child psychiatrists and specialists to promote Abilify for off-label usage in chil-
dren. Of the $4 million Otsuka will pay, $2.3 million will go to the federal government 
with $1.7 million going to the Medicaid participating states. Relator Joseph Piacentile 
will receive $348,000 as his share of the recovery. In September 2007, Bristol-Myers 
Squibb paid more than $515 million to settle claims about its fraudulent marketing 
and pricing practices, including its off-label promotion of Abilify. 

Gulshan Sultan, (E.D. Tenn. March 31, 2008)

Gulshan Sultan, a psychiatrist in Cleveland Tennessee, entered into a consent judg-
ment to pay $1.1 million the U.S. and the State of Tennessee to resolve allegations that 
she violated the federal False Claims Act and the Tennessee Medicaid False Claims 
Act by falsely billing for services not provided. In order for a psychiatric service to be 
eligible for reimbursement from Medicare or Medicaid, a physician must have a valid 
provider identification number. According to a complaint filed in the Eastern District 
of Tennessee, Sultan billed Medicare and Tennessee for psychiatric services provided 
by her nurse, who was not a mental health professional, from at least 2000 to 2005 by 
upcoding those services with her code. This false billing amounted to over 6000 false 
claims and cost Medicare and TennCare $267,253. Because of the treble damages and 
civil penalties of the False Claims Act, Sultan was required to pay $1.1 million. She 
was also charged with criminal penalties for false billing and was sentenced to two 
years probation and prohibition from participation in the Medicare and TennCare 
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programs. The investigation and prosecution of the case was handled by the Tennes-
see Bureau of Investigation Medicaid Fraud Control Unit as well as the HHS-OIG, 
the U.S. Attorney’s Office of the Eastern District of Tennessee, and the Office of the 
Attorney General of the State of Tennessee. The investigation was handled by Assis-
tant U.S. Attorney Elizabeth Tonkin. 

U.S. ex rel. Clayman v. University MRI and Fred Steinberg, (S.D. Fla. April 
4, 2008)

Fred Steinberg, a radiologist and owner of several diagnostic imaging and radiology 
centers in Boca Raton, Florida, agreed to pay $7 million to settle allegations that he 
and his imaging centers violated the False Claims Act by billing Medicare for services 
not provided and for unnecessary services and for providing financial inducements 
to doctors in exchange for referrals. The settlement arose from a qui tam complaint 
filed in 2002 by David Clayman, M.D., a former physician employee at one of Stein-
berg’s group practices. In his complaint, Clayman alleged that Steinberg’s practices had 
systematically overcharged for radiology services by coding their services at a higher 
rate and then billing patients for the overpriced or unnecessary services. Specifically, 
Steinberg’s practices routinely billed patients for portions of CT scans which were 
not performed and unnecessarily billed patients for CT scans and ultrasounds which 
were not ordered by a physician. Because many of Steinberg’s patients subsequently 
billed Medicare and other federal healthcare programs for imaging services performed 
at one of Steinberg’s practices, the fraudulent conduct committed the centers resulted 
in a loss to the government and federal taxpayer. In addition to overbilling for imaging 
services, Clayman alleged that Steinberg had offered unlawful financial incentives to 
physicians in exchange for referrals to his imaging centers in violation of the Anti-
Kickback Statute and the Stark law. These incentives were both direct and indirect. 
One of the financial inducements used by Steinberg was the creation of a created a 
fraudulent “medical directorship” program for his entities in which a “medical director” 
would be paid large sums of money without having to spend much time or effort per-
forming duties for the entity. These “directorships” were offered to physicians as a fi-
nancial incentive for patient referrals. In addition to this fraudulent scheme, Steinberg 
also entered into fraudulent lease and equipment agreements with physicians that far 
exceeded fair market value, as a means of funneling financial inducements for referrals. 
The case was investigated and handled by the Civil Division of the U.S. Department 
of Justice, the U.S. Attorney’s Office for the Southern District of Florida, the OIG of 
the Department of Health and Human Services, the Office of Personnel and Man-
agement, and the U.S. Postal Service. TAF members Peter Chatfield of Phillips and 
Cohen and Janet Goldstein of Vogel, Slade, and Goldstein represented Clayman. As 
his share of the recovery, Clayman will receive 25% or $1.75 million, the maximum 
share a relator can receive in a government-intervened case. 
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Medicaid Dental Center, (W.D. N.C. April 4, 2008)

Medicaid Dental Center (MDC), a privately-owned chain of dental clinics in North 
Carolina, agreed to pay more than $10 million to the U.S. and the State of North 
Carolina to resolve allegations that it violated the False Claims Act by billing for medi-
cally unnecessary services. According to allegations made by the U.S. and the State 
of North Carolina, MDC and its owners, Michael A. DeRose DDS, P.A. and Leti-
tia L. Balance, DDS, had fraudulently billed the North Carolina Medicaid Program 
for medically unnecessary pulpotomies or “baby root canals” on low-income children. 
MDC and its owners also allegedly performed certain dental procedures without re-
ceiving informed consent and placed stainless steel crowns in patients without medical 
necessity. As part of the settlement agreement, The Office of the Inspector General of 
the Department of Health and Human Services (OIG/HHS) reserved the right to 
exclude MDC and its owners from the Medicaid program. The investigation and set-
tlement were handled by the U.S. Attorney’s Office of the Western District of North 
Carolina, the OIG of the Department of Health and Human Services, OIG/HHS, 
the FBI, the North Carolina Attorney General’s Medicaid Fraud Investigations Unit, 
and the U.S. Postal Services’ Office of Postal Inspection. 

Heartland Dental Care, (C.D. Ill. April 11, 2008)

Heartland Dental Care (HDC), a chain of dental practices headquartered in Eff-
ingham Illinois with locations in twelve states, and it’s CEO, Richard E. Workman, 
agreed to pay $3 million to settle allegations that it violated the False Claims Act by 
improperly billing for dental services. The allegations arose from a qui tam suit filed 
in 2003 by Lori Jamison, a former employee of a Heartland Dental Care practice. In 
her suit, Jamison alleged that between 1999 and 2005, HDC falsely billed Illinois 
Medicaid for various dental procedures such as crown-buildups and other procedures 
not covered by Medicaid and misused DEA registration numbers to submit claims 
to Medicaid for invalid prescriptions. As her share of the False Claims Act settle-
ment, Jamison will receive $412,500 with an additional $325,000 to dismiss all other 
claims including attorney’s fees, court costs, and other expenses. Under the terms of 
the settlement agreement, HDC entered into a five year corporate integrity agreement 
with the HHS/OIG which requires HDC to maintain a compliance program and 
ensure that it conforms to the requirements in the settlement agreement and federal 
health program guidelines. Barbara Adams of Adams & Wilson PC and TAF mem-
ber Ronald E. Osman of Ronald E. Osman & Associates LTD represented Jamison. 
The investigation and settlement was handled by the U.S. Attorney’s Office for the 
Central District of Illinois, the DEA, the Office of the Inspector General of the De-
partment of Health and Human Services, the FBI, the Illinois State Police Medicaid 
Fraud Control Unit, and the Illinois Attorney General’s Office. 
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Memorial Health University Medical Center, (S.D. Ga. April 24, 2008)

Memorial Health, Inc. agreed to pay $5.08 million to the U.S. to settle allegations that 
one of its hospitals, Memorial Health University Medical Center, a hospital in Savan-
nah, Georgia, defrauded the Medicare program in violation of the False Claims Act 
and the Stark Law by engaging in prohibited self-referral. The settlement arose from 
allegations made in a qui tam suit filed by Dr. Ryan Boland. In his suit, Boland alleged 
that between January 2003 and December 2006, Memorial had violated the Stark 
Law by paying employee ophthalmologists at levels that exceeded fair market value of 
their services in order to receive referrals to the hospital. Because the reimbursement 
claims submitted to Medicare were made in violation of the Stark Law, they amount to 
a false claim against the government. As his share of the recovery, Boland will receive 
$889,000. As part of the settlement, Memorial agreed to enter a Compliance Agree-
ment with the HHS/OIG to ensure compliance with federal healthcare programs. 
The settlement and investigation was handled by the Commercial Litigation Branch 
of the Justice Department, the U.S. Attorney’s Office for the Southern District of 
Georgia, the Department of Health and Human Services. 

IIF Data Solutions, (E.D. Va. May 9, 2008)

IIF Data Solutions agreed to pay $8.9 million plus interest to settle allegations that 
it defrauded the Department of Defense in violation of the False Claims Act. IIF en-
tered into a contract with the General Services Administration to provide technical 
and professional support and services to the National Guard. According to allegations 
made in a qui tam suit field in 2006 by Thomas Ubl, a former employee of IIF, IIF 
fraudulently obtained the contract by misrepresenting its experience in commercial 
services and then bill padded its invoices by falsely inflating the time spent on the 
contract. Ubl’s share of the settlement has not yet been released. Alan Grayson of 
Grayson and Kubli represented Ubl. 

Greenwich Hospital, (D.Conn. May 12, 2008)

Greenwich Hospital, a hospital located in Greenwich, Connecticut, agreed to pay more 
than $600,000 to the U.S. to settle allegations that it violated the False Claims Act by 
fraudulently billing Medicare for infusion therapy and chemotherapy services. Under 
the time period alleged by the government, Greenwich unlawfully billed Medicare 
for between two and five units of infusion therapy and chemotherapy services when 
Medicare only allowed one unit per patient per visit to be billed. To resolve its liability 
under the FCA for the period between August 2000 and December 2004, Greenwich 
agreed to pay double damages of $605,274 to the government. The investigation was 
handled by the HHS/OIG and the FBI. 
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Lockheed Martin Space Systems, (C.D. Cal. May 12, 2008)

Lockheed Martin Space Systems, a unit of Lockheed Martin Corporation based in 
Colorado, agreed to pay $10.5 million to the U.S. to settle allegations that it submit-
ted false claims for payment to the government for a Titan IV space program contract. 
Lockheed Martin Space Systems was to provide launch vehicles and services for Ti-
tan IV. After the Defense Contract Audit Agency conducted an audit on Lockheed 
Martin Space Systems in 2004, Lockheed conducted an internal audit and found that 
it had retained progress payments from the federal government that it was not en-
titled to receive. Specifically, from 1998 to 2001, Lockheed Martin Space Systems had 
changed its methodology for processing item costs used in its contract and submitted 
these costs in its progress payment requests without informing the government. Ad-
ditionally, after the contract’s liquidation rate, which determined how much money 
the government would have to repay in progress payments upon delivery of an item, 
was changed Lockheed discovered that it had submitted an invoice to the government 
requesting millions of dollars for extra progress payments that it was not entitled to 
receive. The U.S. Attorney’s Office of Los Angeles assisted in the investigation. 

Baptist Health South Florida Inc., (S.D. Fla. May 12, 2008)

Miami-based healthcare system, Baptist Health South Florida Inc., agreed to pay 
$7.775 million to the federal government to settle allegations that it violated the False 
Claims Acct and the Stark anti-self referral statute. The settlement arose fro a report 
submitted to the HHS/OIG by Baptist Health in 2006 which alleged that from 2003 
to 2005, Baptist had violated the Stark Law by paying more than fair-market com-
pensation to an oncology group that provided physics and dosimetry services for two 
hospitals owned by Baptist, Baptist Hospital of Miami and South Miami Hospital. 
Because the oncology group was the source of referrals to the two hospitals, reim-
bursement claims made to the government resulting from these referrals violate the 
False Claims Act. The Civil Division of the Department of Justice handled the inves-
tigation of the case along with the HHS/OIG. 

U.S. ex rel. Rille and Roberts v. Computer Science Corp. et al., (E.D. Ark. 
May 13, 2008)

Computer Science Corp. (CSC) agreed to pay $1.37 million to settle allegations that 
it solicited and received kickbacks from other vendors on technology contracts with 
various government agencies in violation of the False Claims Act. According to a qui 
tam complaint filed by Norman Rille and Neal Roberts in 2004, various technology 
vendors and systems integration consultants including Accenture, IBM, Sun Micro-
systems, Microsoft, and Oracle entered into alliance relationship in which various fees 
were paid in exchange for assistance in obtaining government contracts. Additionally, 
the alliance agreement between these vendors and systems integration consultants also 
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included discounts, rebates, and benefits which were not submitted to the government 
in violation of best pricing regulations. Rille and Roberts alleged that CSC was in-
volved in this scheme, and CSC was also part of the Department of Justice’s ongoing in-
vestigation of technology vendors. Relator Rille learned about this conduct during his 
employment with NCR Corporation. The relator’s share has not yet been determined. 
TAF members Craig Johnson, Lon Packard, Ron Packard, and Von Packard of Pack-
ard, Packard, & Johnson represented Rille and Roberts along with Stephen Engstrom 
of Wilson, Engstrom, Corum & Coulter.

Intertex Apparel Group, (S.D.N.Y. May 15, 2008)

Three importers: Intertex Apparel Group, J.J. Basics, and Red Zone, Inc, agreed to pay 
$2.8 million to settle allegations that they defrauded the U.S. by purposefully mis-
representing the country of origin of certain apparel which was sold to U.S. retailers 
in order to evade quotas and customs fees. According to a qui tam complaint filed by 
Calvin Chen, a former employee of Intertex in China, Intertex falsely labeled textiles 
and apparel as made in Russia or Korea when in fact the goods were made in China, 
in order to get around the U.S. Border and Customs quota on Chinese-made textiles. 
The goods were often imported through Korea from China and then re-imported to 
the U.S. Chen also alleged that Intertex undervalued the actual cost of the apparel to 
the U.S. Border and Customs Protection to avoid paying customs fees. This apparel 
was sold to various U.S. retailers including Wal-Mart, Kohls, J.C. Penney, and Mar-
shalls. TAF member Joseph Black represented Calvin Chen. 

Biovail Corporation, (May 16, 2008)

Canadian drug company, Biovail Corporation, agreed to pay $24.6 million to the U.S. 
to settle a criminal investigation into the launch of its drug Cardizem LA. Biovail 
agreed to plead guilty to charges that it offered monetary payments of up to $1,000 
to induce physicians and healthcare professionals to purchase Cardizem to treat high 
blood pressure and chronic stable angina. According to FBI and HHS investigators, 
Biovail offered monetary payments to physicians during the drug’s 2003 launch, for 
enrolling between twelve and fifteen patients on the drug. The result was fraud against 
the government, as many of those prescriptions were paid for by the federal Medicaid 
program. The $24.6 million settles Biovail’s criminal liability and does not limit its 
ability to sell and market its drugs, including Cardizem, in the U.S. The FBI and the 
HHS/OIG conducted the investigation. 

U.S. ex rel. Pugh v. Marion County Medical Center, (D. S.C. May 18, 2008)

Marion County Medical Center, a medical facility in South Carolina, agreed to pay 
back $34,404 that was billed to Medicare for insufficient care of a patient in the hos-
pital’s emergency room in October 2006. Allegedly, the care provided to the patient 
was worthless and not eligible to be billed to Medicare. This alleged conduct occurred 
only months after it settled a False Claims Act case for $3.75 million which involved 
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fraudulent billing and kickbacks. Relator Katherine Pugh, a former nurse at Marion 
County Medical Center, will receive $9,101 as her share of the settlement.

U.S. ex rel. Bates and Patrick v. Kyphon, Inc., (W.D. N.Y. May 22, 2008)

Medtronic Spine LLC, formerly known as Kyphon, Inc., agreed to pay $75 million to 
the U.S. to settle claims that it defrauded the government by overcharging Medicare 
for a type of spinal surgery procedure. The settlement resulted from a qui tam case filed 
by two former employees of Kyphon. The relators, Charles Bates and Craig Patrick, al-
leged that Kyphon had engaged in an unlawful marketing scheme for seven years to sell 
medical equipment and devices used in kyphoplasty—a minimally invasive spinal sur-
gery used to treat compression fractures of the spine caused by osteoporosis, cancer, or 
lesions. Because the cost of the equipment and devices sold by Kyphon were relatively 
much higher than the reimbursement available to hospitals for outpatient kyphoplasty 
procedures, Kyphon engaged in a national marketing a campaign directed at doctors 
and hospitals to induce them to switch from inexpensive, outpatient kyphoplasty to 
much more expensive and medically unnecessary inpatient kyphoplasty in order to 
sell its medical devices profitably. By illegally marketing medically unnecessary hospi-
tal admissions, Kyphon caused Medicare to pay much more than was needed for the 
kyphoplasty procedure. As their share in the recovery, Bates and Patrick will receive 
$14.9 million. TAF member Mary Louise Cohen of Phillips and Cohen represented 
the relators. The case was handled by the Justice Department’s Civil Division, the U.S. 
Attorney’s Office for the Western District of New York, and the HHS/OIG. 

Pasha Group: U.S. ex rel. Bunk and Heuser v. Birkart Globistics, et al, 
(E.D. Va. May 30, 2008); U.S. ex rel. Ammons v. The Pasha Group et al, 
(E.D. Mo. May 30, 2008)

The California-based transportation company and defense contractor, Pasha Group, 
agreed to pay $13 million to the U.S. to settle allegations that it participated in a collu-
sive bid-rigging scheme with U.S. and European freight companies in violation of the 
False Claims Act. According to a qui tam suit filed by German citizens, Kurt Bunk and 
Daniel Heuser, five European companies collusively agreed to raise the price of pack-
ing and shipping costs for packing and unpacking services in Germany to American 
freight forwarding companies. Specifically, the companies would colluded to work at 
an inflated rate for American fright forwarding companies, including to an American 
freight forwarder that was awarded a Department of Defense contract to ship the 
household goods of U.S. military personnel to Germany from America. Pasha group 
allegedly joined the conspiracy and colluded with Belgian company Gosselin to set 
a high bid for the DoD contract. This fraudulent conduct caused American freight 
forwarders to withdraw their low bids for the contract and resubmit higher bids at the 
collusive price or face boycott from European freight companies. The result was the 
loss of millions by the U.S. taxpayer. Another suit against the companies was filed by 
Ray Ammons, the owner of an American freight forwarding company, alleging simi-
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lar fraudulent conduct. The Justice Department has announced that five European 
companies will be sued for their involvement in the bid-rigging scheme, which is be-
lieved to have cost the government more than $100 million. The German companies 
involved in the scheme are Birkart Globistics GmbH & Co. Logistik und Service KG; 
ITO Mobel Transport GmbH; Viktoria International Spedition; and Andreas Christ 
Spedition & Mobeltransport GmbH. 

As their share of the recovery, Bunk, Heuser, and Ammons will receive $2.6 mil-
lion. TAF members Reuben Guttman and Ann Lugbill represented the relators. 

National City Mortgage, (E.D. Mich. June 2, 2008)

National City Mortgage, a mortgage company based in Ohio, agreed to pay $4.6 mil-
lion to the U.S. to settle allegations that it violated the False Claims Act by submitting 
loans to the Department of Housing and Urban Development (HUD) for insurance 
endorsement that violated Federal Housing Administration (FHA) guidelines. Na-
tional City Mortgage, as a HUD approved lender, can “directly endorse” a HUD-in-
sured mortgage loan for low and middle-income borrowers for HUD endorsement. 
“Direct endorsement” lowers costs of mortgage loans for low and middle income bor-
rowers and protects lenders from default it is an important way for low and middle 
income borrowers to become homeowners. According to allegations made by the gov-
ernment, National City Mortgage submitted 58 loans to HUD for endorsement that 
were endorsed more than 60 days after the loan closed and that were more than 30 
days past due in loan payment. FHA guidelines require that loans submitted to HUD 
more than 60 days late meet various requirements and certifications, including that 
payments on the loan not be more than 30 days late when submitted to HUD for en-
dorsement. The investigation of National City Mortgage was handled by the Office of 
the Inspector General of HUD and the Department of Justice’s Civil Division. 

U.S. et al. ex rel. Lisitza v. Walgreens, (N.D. Ill. June 4, 2008)

Walgreens, one of the nation’s largest pharmacies, agreed to pay $35 million to settle 
allegations that it defrauded both federal and state Medicaid programs in violation of 
the False Claims Act. According to allegations made in a qui tam suit filed by pharma-
cist Bernard Lisitza, Walgreens fraudulently caused its pharmacies to switch patients 
between tablet and capsule forms for ranitidine (generic Zantac) and fluoxetine (ge-
neric Prozac) to receive a higher reimbursement from Medicaid. Because Medicaid 
set the price ceiling for the frequently used form of the drug but did not cap the price 
of the infrequent form, Walgreens purposefully advised its pharmacists to switch pa-
tients to the more expensive form regardless of the prescription, in order to bill Medic-
aid at a higher rate. Specifically, Walgreens switched patients from the frequently used 
fluoxetine capsules to the more expensive tablets and from the commonly prescribed 
tablet form of ranitidine to the more expensive capsule form. The result was the loss of 
millions of federal and state taxpayer dollars. Lisitza will receive more than $1.8 mil-
lion as his share of the recovery. TAF member Michael Behn and Linda Wyetzner of 
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Behn & Wyetzner represented Lisitza. Lisitza previously filed suits against CVS and 
Omnicare which have returned $87 million to both the federal government as well as 
state governments. Assistant U.S. Attorney Linda A. Wawzenski, Deputy Chief of 
the Civil Division of the U.S. Attorney’s Office for the Northern District of Illinois; 
Patrick Keenan, Chief of the Medicaid Fraud Bureau and Assistant Attorney Gen-
eral of Illinois; John Guthrie, Director of the Ohio Attorney General’s Health Care 
Fraud Unit; Bernabe Icaza, then Assistant Attorney General of Florida; Robert Rob-
inson, Assistant Attorney General of Texas; and several other state prosecutors work-
ing with the National Association of Medicaid Fraud Control Units (“NAMFCU”) 
handled the settlement of the case. The investigation was handled then the Special 
Agents of the FBI, the FDA, and the Office of the Inspector General, Department 
of Health and Human Services, also assisted in the investigation and prosecution of 
the Walgreens case. The states involved in the settlement were: Alabama, Arizona, 
Arkansas, Colorado, Connecticut, Florida, Georgia, Illinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, 
Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, 
New York, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, 
South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washing-
ton, Wisconsin, Wyoming, and the Commonwealth of Puerto Rico.

Home Hospice of North Texas (N.D. Tex. June 4, 2008)

S-Hospice Group, Inc., d/b/a Home Hospice of North Texas, agreed to pay $500,000 
to settle allegations that it violated the False Claims Act by submitting ineligible claims 
to Medicare for reimbursement. Hospice care, which offers emotional, physical, and 
spiritual care in addition to end-of-life palliative care to terminally ill patients, is cov-
ered under the Medicare-A reimbursement system, under specific conditions. After 
an investigation by the HHS/OIG, the government concluded that Home Hospice 
violated these conditions and purposefully submitted ineligible claims for reimburse-
ment. Specifically, the government concluded that Home Hospice submitted claims 
for services that were ineligible for reimbursement, misrepresented the conditions of 
ineligible patients to Medicare to receive reimbursement, misrepresented conditions 
of patients to their physicians to ensure that the physicians continued to certify the 
necessity of hospice care, and misrepresented the purpose of Medicare’s coverage of 
hospice services to patients and their families in order to continue to keep them ad-
mitted for hospice care. In addition to its settlement agreement, Home Hospice and 
its owners, Andrew P. Milligan and Neil F. Livingston, also entered into a Corporate 
Integrity Agreement (CIA) with the OIG. Assistant U.S. Attorney Sean McKenna of 
the Northern District of Texas handled the case.
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Eric M. Fraser1†

INTRODUCTION 

Recipients of federal funds defraud the government of billions of dollars each year. 
While defrauding the government is of course illegal, asymmetric information and 
limited resources prevent the government from detecting and prosecuting all fraud.

To increase the fraud detection rate, the government allows private citizens to 
serve as whistleblowers or private prosecutors in return for part of the recovery. Even 
given this financial incentive, however, private whistleblowers’ interests do not always 
align with those of the government.2 This disconnect causes two problems: the whis-
tleblowers need an incentive to act, but may act even when their actions are unneces-
sary. To solve these problems, Congress tried three times over the past century and a 
half to set the right incentives such that private citizens with information act when 
needed, but only when needed. Some courts’ interpretations of two federal statutes, 
the False Claims Act3 and the Freedom of Information Act4 (FOIA) threaten to un-
dermine the carefully constructed system. These decisions eliminate the incentives for 
some whistleblowers to investigate, report, and litigate fraud against the government, 
leading to reduced recovery and underdeterrence.

The False Claims Act, the first of these two statutes, establishes liability for sub-
mitting fraudulent claims to the federal government. As a result of the Act, the govern-
ment has recovered billions of dollars in the past two decades alone and has deterred 
hundreds of billions of dollars of fraud.5 A variety of forces, however, prevent the 
government from effectively enforcing the False Claims Act itself.

1.† BA 2005, Pomona College; MBA Candidate 2009, The University of Chicago; JD Candidate 2009, The University 
of Chicago.

2. Whistleblowers’ interests span the range from civic-mindedness to greed for the reward, from “narcissism moralized” 
to revenge against competitors or other enemies. See, for example, United States v Griswold, 24 F 361, 366 (D Or 1885) (ex-
plaining that the original False Claims Act provided a “strong stimulus of personal ill will or the hope of gain” to a relator); 
Jonathan Macey, Getting the Word Out about Fraud: A Theoretical Analysis of Whistleblowing and Insider Trading, 105 Mich 
L Rev 1899, 1907–10 (2007) (contrasting “pure” motivators from self-interested behavior); Christina Orsini Broderick, 
Note, Qui Tam Provisions and the Public Interest: An Empirical Analysis, 107 Colum L Rev 949, 961–63 (2007) (sum-
marizing a set of arguments that characterize whistleblowers as being primarily motivated by honesty or greed); C. Fred 
Alford, Whistleblowers: Broken Lives and Organizational Power 63 (Cornell 2001) (coining the term “narcissism moralized” 
and describing it as a whistleblower motivator); David J. Ryan, The False Claims Act: An Old Weapon with New Firepower Is 
Aimed at Health Care Fraud, 4 Annals Health L 127, 127 (1995) (characterizing a False Claims relator as a “bounty hunter” 
to describe greed as a motivator).

3. The current version of the Act is codified at 31 USC §§ 3729–33 (2000).

4. Pub L No 89-554, 80 Stat 383 (1966), codified as amended at 5 USC § 552 (2000 & Supp 2002).

5. See False Claims Act, 107th Cong, 1st Sess, in 147 Cong Rec S 1008 (Feb 1, 2001) (Sen Grassley) (describing col-
lections under the False Claims Act); DOJ, Fraud Statistics—Overview (“DOJ Statistics”) (2006), online at http://www.
taf.org/stats-fy2006.pdf (visited Jan 12, 2008) (listing over $18 billion in collections from fiscal year 1987 to 2006). For a 
comprehensive economic analysis of the False Claims Act’s impact as of 1996, see generally William L. Stringer, The 1986 False 
Claims Amendments: An Assessment of Economic Impact (Taxpayers against Fraud 1996).
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To address those forces, the “qui tam”6 provision of the False Claims Act establish-
es a private cause of action that allows private citizens to sue on behalf of the govern-
ment.7 The government has recovered billions of dollars from suits initiated by private 
citizens under the qui tam provision. In fact, over 60 percent of total False Claims Act 
collections over the past two decades came from private qui tam actions.8 To prevent 
unnecessary private actions, the qui tam provision includes a public disclosure bar,9 
which precludes actions based on, among other things, information that has been pub-
licly disclosed in specific types of documents, including administrative reports and ad-
ministrative investigations.10 The False Claims Act and its specific qui tam and public 
disclosure bar provisions form the first statutory scheme for this Comment.

The second relevant statute, FOIA, requires disclosure of certain government 
documents.11 Based on the type of document, FOIA defines a particular disclosure 
method—traditional publishing, availability and indexing, or availability on request. 
This Comment argues that costs dictate the disclosure scheme, which becomes rel-
evant when considering how parties use FOIA in qui tam litigation.

Federal courts are split over whether documents disclosed under FOIA consti-
tute administrative reports or investigations, thereby triggering the public disclosure 
bar. But holding that FOIA disclosures trigger the public disclosure bar ignores the 
statutory language and the long history of the statute. Moreover, that interpretation 
limits future qui tam suits even though such suits have already led to the recovery 
of billions of dollars of government money. This Comment argues that courts must 
consider FOIA-disclosed documents like any other document because the categorical 
determination required by the statute must be based not on the type of disclosure (the 
“disclosure level”), but on the type of document (the “document level”)—that is, the 

6. “Qui tam” is short for qui tam pro domino rege quam pro se ipso in hac parte sequitur, which means “who brings the action 
for the king as well as for himself.” Stinson, Lyons, Gerlin & Bustamante, PA v Prudential Insurance Co, 944 F2d 1149, 1152 
n 2 (3d Cir 1991) (providing translation). Compare the Latin translation to the qui tam provision of the False Claims Act: 
“A person may bring a civil action . . . for the person and for the United States Government.” 31 USC § 3730 (emphasis added). 
See also William Blackstone, 3 Commentaries on the Laws of England *160 (Chicago 1979).

7. See 31 USC § 3730.

8. See DOJ Statistics (cited in note 4).

9. Note that the public disclosure bar is also known as a “jurisdictional bar” or “statutory bar.” Compare United States v 
Catholic Healthcare West, 445 F3d 1147, 1153 (9th Cir 2006) ( jurisdictional bar), with Yannacopolous v General Dynamics, 
315 F Supp 2d 939, 946–47 (ND Ill 2004) (substantive statutory bar). This distinction affects whether the claim would 
be considered under FRCP 12(b)(1) ( jurisdictional) or 12(b)(6) (substantive). See United States v Solinger, 457 F Supp 2d 
743, 750 n 5 (WD Ky 2006) (explaining different treatments).

This Comment uses the term “public disclosure bar” when referring to the modern False Claims Act because it is more 
descriptive than the other terms and is applicable to courts that use either the jurisdictional or statutory bar language. Ad-
ditionally, the sponsors of the modern False Claims Act referred to it as the “public disclosure bar.” See, for example, False 
Claims Act, 106th Cong, 1st Sess, in 145 Cong Rec E 1546 ( July 14, 1999) (Rep Berman). This Comment uses the term 
“jurisdictional bar” in the 1943 amendment context. See note 30 and accompanying text.

10. See 31 USC § 3730(e)(4)(A). Note that the public disclosure bar is subject to some important exceptions, such 
as the original source exception, which are not relevant to this Comment and therefore will not be discussed. The original 
source exception allows a relator to bring an action even when the information has been publicly disclosed if the relator 
is an original source of the information. See, for example, Susan G. Fentin, Note, The False Claims Act—Finding Middle 
Ground between Opportunity and Opportunism: The “Original Source” Provision of 31 U.S.C. § 3730(e)(4), 17 W New Eng 
L Rev 255, 256 (1995).

11. See 5 USC § 552.
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relevant question in each case should be whether the document in question satisfies the 
public disclosure bar. Even the sponsors of the modern False Claims Act support the 
position that not all FOIA disclosures should trigger the public disclosure bar.12

Part I explains the background of the False Claims Act and FOIA. In particular, 
it describes how, from the beginning, Congress designed the False Claims Act as an 
incentives system. Part II explains the circuit split and the arguments used on both 
sides. Part III analyzes the statutory language, legislative history, and statute-created 
incentives system to conclude that FOIA-disclosed documents do not trigger the pub-
lic disclosure bar unless they contain synthesis or analysis. That is, FOIA-disclosed 
documents trigger the public disclosure bar if and only if the documents themselves 
trigger the enumerated sources requirement of the public disclosure bar.

The solution in Part III adopts a framework based on secrecy and the efficient 
market hypothesis. This framework confirms that the government is on alert for fraud 
based on information in some types of documents—those enumerated in the statute—
so a qui tam relator should not have a cause of action. But the framework suggests that 
the government is not on alert for fraud contained in other types of documents—
those containing raw, nonsynthesized information. These types of documents contain 
deep secrets. That is, the secrets are not obvious and may be uncovered only by invest-
ing human capital to analyze the information. The capital markets face the same kinds 
of information issues; the strong tests of the efficient markets hypothesis examine 
information that is not presynthesized and easily accessible. The Grossman-Stiglitz 
paradox confirms that information will only become public if incentives exist to analyze 
and act on that information.

The qui tam provision was enacted to provide incentives for just this kind of in-
formation. If government auditors have not uncovered, and will likely never uncover, 
specific fraudulent activity, private parties should step in and expose the fraud. The 
qui tam provision specifically considers when to reward that private intervention. The 
express statutory language and the statutory history support the position that while 
some FOIA disclosures trigger the bar, allowing all FOIA disclosures to trigger the 
bar is overinclusive and thereby provides inadequate incentives for private investiga-
tions. Under that interpretation, the government would recover less and fraud would 
revert to being underdeterred at roughly the same levels as between 1943 and 1986. To 
avoid this perverse result, courts considering the public disclosure bar should consider 
the document itself, not the disclosure method.

12. See False Claims Act, 145 Cong Rec at E 1547 (cited in note 8) (Rep Berman). Representative Berman, on behalf 
of himself and Sen Grassley, noted:

[W]e want forcefully to disagree with cases holding that qui tam suits are barred if the relator obtains some, or even all, 
of the information necessary to prove fraud from publicly available documents, such as those obtained through a Freedom 
of Information Act (FOIA) request. . . . We believe that a [relator] who uses their education, training, experience, or talent 
to uncover a fraudulent scheme from publicly available documents, should be allowed to file a qui tam action. . . . If, absent 
the relator’s ability to understand a fraudulent scheme, the fraud would go undetected, then we should reward relators who 
with their talent and energy come forward with allegations and file a qui tam suit. This is especially true where a relator must 
piece together facts exposing a fraud from separate documents.

Id.
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I. INCENTIVES OF THE FALSE CLAIMS ACT AND PUBLICATION 
REQUIREMENTS OF THE FREEDOM OF INFORMATION ACT

A. History of the False Claims Act: An Incentives Story

1. 1863: The Original False Claims Act

The background of the False Claims Act reveals its incentives-based history.13 In 1863, 
President Abraham Lincoln signed the original False Claims Act into law.14 It was initially 
designed to combat fraud in Civil War spending,15 such as supplying defective weapons 
or filling shells with sawdust rather than explosive material.16 This original False Claims 
Act contained a qui tam provision allowing suits by private citizens.17 The qui tam provi-
sion was not strictly necessary to combat fraud—the government could use civil or crim-
inal procedures itself.18 Nor was this 1863 legislation the first time Congress had passed 
qui tam legislation.19 The original False Claims Act, however, marked the first time that 
qui tam ideas had been applied to fraud against the United States government.

Senator Jacob M. Howard, the Michigan senator who introduced the bill,20 ex-
plained that the qui tam provision was based “upon the old-fashioned idea of holding 
out a temptation, . . . which is the safest and most expeditious way I have ever discov-
ered of bringing rogues to justice.”21 The Supreme Court subsequently reiterated the 
incentives story of the original False Claims Act: “[O]ne of the chief purposes of the 
Act . . . was to stimulate action . . . . [L]arge rewards were offered to stimulate actions 
by private parties.”22

13. For additional background material, see generally James Roy Moncus III, Note, The Marriage of the False Claims Act 
and the Freedom of Information Act: Parasitic Potential or Positive Synergy?, 55 Vand L Rev 1549 (2002); Robert L. Vogel, 
The Public Disclosure Bar against Qui Tam Suits, 24 Pub Cont L J 477 (1995); Robert Salcido, Screening Out Unworthy 
Whistleblower Actions: An Historical Analysis of the Public Disclosure Bar to Qui Tam Actions under the False Claims Act, 24 
Pub Cont L J 237 (1995).

14. Act of March 2, 1863, ch 67, 12 Stat 696, codified at Rev Stat §§ 3490–94 (1878). See also False Claims Amend-
ments Act of 1986, S Rep No 99-345, 99th Cong, 2d Sess 8 (1986), reprinted in 1986 USCCAN 5266 (providing a brief 
history of the False Claims Act); Stinson, Lyons, Gerlin & Bustamante, PA v Prudential Insurance Co, 944 F2d 1149, 1153 
(3d Cir 1991) (adding additional background information).

15. See S Rep No 99-345 at 8 (cited in note 13); Stinson, 944 F2d at 1153. 

16. See Cong Globe, 37th Cong, 3d Sess 955 (Feb 14, 1863) (Sen Howard) (providing examples of wartime fraud).

17. Act of March 2, 1863, ch 67, § 4, 12 Stat at 698, Rev Stat § 3491 (“Such suit may be brought and carried on by any 
person, as well for himself as for the United States.”).

18. See Cong Globe, 37th Cong, 3d Sess 955 (Feb 14, 1863) (Sen Howard).

19. Qui tam legislation had been used for centuries in England and since the First Congress in the United States. See J. 
Randy Beck, The False Claims Act and the English Eradication of Qui Tam Legislation, 78 NC L Rev 539, 553–54 n 54 (2000) 
(listing and explaining early qui tam legislation); Cass R. Sunstein, What’s Standing after Lujan? Of Citizen Suits, “Injuries,” 
and Article III, 91 Mich L Rev 163, 175 (1992) (same); Blackstone, 3 Commentaries at *160–62 (cited in note 5). See, for 
example, Act of July 31, 1789, ch 5, § 29, 1 Stat 29, 44–45, repealed by Act of August 4, 1790, ch 35, § 74, 1 Stat 145, 178 
(repealing a law providing compensation to persons exposing corruption of customs officers).

20. See Cong Globe, 37th Cong, 3d Sess 952 (Feb 14, 1863). For more on Senator Howard, see generally Earl M. 
Maltz, Radical Politics and Constitutional Theory: Senator Jacob M. Howard of Michigan and the Problem of Reconstruction, 32 
Mich Hist Rev 19 (2006).

21. Cong Globe, 37th Cong, 3d Sess 955–56 (Feb 14, 1863).

22. Marcus v Hess, 317 US 537, 547 (1943) (rejecting the government’s contention that the qui tam provision would 
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Another court explained that the original False Claims Act, and specifically the 
qui tam provision, 

was passed upon the theory, based on experience as old as modern 
civilization, that one of the least expensive and most effective means 
of preventing frauds on the treasury is to make the perpetrators of 
them liable to actions by private persons acting, if you please, under 
the strong stimulus of personal ill will or the hope of gain.23

Accordingly, as an incentive to bring private suits under the False Claims Act, a successful 
relator24 is entitled to a portion of the recovery.25

2. 1943 Amendments: Restrictive Qui Tam Provision

As government spending increased leading up to World War II, several relators brought 
qui tam suits based on information that overlapped with criminal indictments.26 In 
Marcus v Hess,27 the Court held that the text of the qui tam provision permits such 
duplicative actions.28 Fearing a flood of litigation that would leech off government 
indictments and add no value, the Attorney General advocated repealing the qui tam 
provisions of the False Claims Act.29

In response to these fears of parasitic litigation, Congress amended the False 
Claims Act in 1943.30 The amendments added a broad jurisdictional bar31 mandating 
that “[a] court shall have no jurisdiction to proceed with any such suit . . . based upon 
evidence or information in the possession of the United States.”32

The 1943 amendments rested on the assumption that when the government knows 
of fraud, no additional incentive to litigate is necessary.33 Therefore, private citizens 

harm war efforts by creating “unseemly races” to profit from the government’s investigations).

23. United States v Griswold, 24 F 361, 366 (D Or 1885).

24. A private party who brings a qui tam suit is called a relator. See Black’s Law Dictionary 1315 (West 8th ed 2004).

25. The original False Claims Act provided that the successful relator could recover 50 percent of the total recovery, 
plus costs. See Act of March 2, 1863, ch 67, § 6, 12 Stat at 698. The 1943 amendments reduced the relator’s recovery to a 
maximum of 25 percent, plus costs. See Act of December 23, 1943, Pub L No 78-213, 57 Stat 608. Under the modern False 
Claims Act, the successful relator recovers, with some exceptions, between 15 percent and 25 percent of the total recovery, 
plus costs. See 31 USC § 3730(d).

26. See, for example, Marcus, 317 US at 545 (noting that the defendants had previously been indicted for fraud, but not 
reaching whether the relator had conducted an independent investigation or had merely copied the indictment).

27. 317 US 537 (1943). 

28. See id at 548 (“Under the circumstances here, we could not, without materially detracting from [the False Claims 
Act’s] clear scope, decline to recognize the petitioner’s right to sue under the Act.”).

29. See Elimination of Private Suits Arising Out of Frauds against the United States, 78th Cong, 1st Sess, in 89 Cong 
Rec 7571 (Sept 15, 1943) (Sen Van Nuys) (reading a letter by the Attorney General suggesting prohibiting relators from 
bringing qui tam actions based on indictments). The Attorney General suggested several options, but listed repealing the 
qui tam provision first. Id.

30. See Act of December 23, 1943, Pub L No 78-213, 57 Stat at 608.

31. In contrast to the text of the modern False Claims Act, see note 8, the 1943 amendment does not limit the bar to 
public disclosures, so the more general jurisdictional bar language is used here.

32. 31 USC § 232(C) (1976).

33. At least one senator at the time resisted this assumption. See, for example, Elimination of Private Suits Arising Out 
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should have no cause of action when the government has information proving fraud, 
even if that information is not public and the government will never act because it does 
not know that the information proves fraud. This approach, however, diminishes rela-
tors’ incentives too much. A potential relator does not know ex ante what the govern-
ment knows; the possibility that the government possesses similar evidence reduces the 
relator’s expected payout from investigating or even litigating based on current infor-
mation. Additionally, even with perfect information, the government will not detect all 
fraud because limited resources prevent full investigations of all government spending.

3. 1986 Amendments: Restoring Balance to the Qui Tam Provision to 
Create the Modern Public Disclosure Bar

In 1986, Congress recognized these problems and sought to enhance the government’s 
ability to combat fraud.34 It responded by passing legislation35 designed “to encourage 
any individual knowing of Government fraud to bring that information forward” by 
“increas[ing] incentives, financial and otherwise, for private individuals to bring suits 
on behalf of the Government.”36 Congress specifically amended the qui tam provision 
in order “to encourage more private enforcement suits.”37

The 1986 amendments sought to address not only increasing evidence of fraud,38 
but also the fact that “most fraud goes undetected . . . due to weak internal controls and 
the fact that government auditors do not pay adequate attention to possible fraud.”39 
Because “the Government may not know of a fraud, but for a qui tam suit[], it is felt that 
a qui tam plaintiff should have some additional incentives for bringing these actions.”40 
Additionally, even if the government detects fraud, limited resources prevent effective 
enforcement.41 Congress recognized that providing private incentives yields increased 
governmental recovery.42

As a result of these concerns, the modern False Claims Act strikes a balance be-
tween the original False Claims Act, which allowed even purely duplicative qui tam 
actions, and the 1943 amendments, which imposed a restrictive bar to qui tam actions 
based on even non-disclosed, unanalyzed government documents. To reach this bal-

of Frauds against the United States, 89 Cong Rec at 7575 (cited in note 28) (Sen Murray) (questioning Senator Van Nuys’s 
rhetorical assertion that the Attorney General acts in “the best interests of the public”).

34. See S Rep No 99-345 at 1 (cited in note 13).

35. See False Claims Amendments Act of 1986, Pub L No 99-562, 100 Stat 3153.

36. S Rep No 99-345 at 2 (cited in note 13). See also False Claims Amendments Act of 1986, HR Rep No 99-660, 99th 
Cong, 2d Sess 23 (1986) (using similar language).

37. S Rep No 99-345 at 23–24 (cited in note 13).

38. See id at 2; HR Rep No 99-660 at 18 (cited in note 35).

39. HR Rep No 99-660 at 18 (cited in note 35) (summarizing the findings of a 1981 GAO report on fraud in govern-
ment programs).

40. Id at 23 (emphasis omitted).

41. See S Rep No 99-345 at 4, 7 (cited in note 13) (listing “detection, investigative and litigative problems” as well as “a 
lack of resources on the part of Federal enforcement agencies” as reasons fraud goes unaddressed).

42. See id at 8. 
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ance, the 1986 public disclosure bar expands the range of potential qui tam actions 
beyond those allowed under the 1943 amendments. The modern public disclosure 
bar reads:

No court shall have jurisdiction over an action under this section 
based upon the public disclosure of allegations or transactions in a 
criminal, civil, or administrative hearing, in a congressional, adminis-
trative, or [General] Accounting Office report, hearing, audit, or in-
vestigation, or from the news media, unless the action is brought by 
the Attorney General or the person bringing the action is an original 
source of the information.43

In relevant part, triggering the public disclosure bar requires satisfying two prongs: the 
disclosure must (1) be public and (2) come from one of the enumerated sources.

B. Brief Overview of the Freedom of Information Act

The theory of open government spawned FOIA, which enables individuals to access 
government information.44 FOIA requires government agencies to make certain infor-
mation “available to the public.”45 In relevant part, FOIA requires government agencies, 
upon proper request, to “make [ ] records promptly available to any person,”46 unless 
the requested records fall into one of nine exempted categories.47

FOIA also includes three other provisions that are relevant to its interaction with 
the False Claims Act. First, FOIA requires a government agency to “make reasonable 
efforts to search for the records in electronic form or format.”48 Second, FOIA sug-
gests that the records should be reproduced or made available for duplication.49 Third, 
FOIA requires that government agencies “shall make available for public inspection 
and copying” records that have been released on request to individuals “and which, 
because of the nature of their subject matter, . . . have become or are likely to become 
the subject of subsequent requests for substantially the same records.”50

43. 31 USC § 3730(e)(4)(A). The original text referred to the “Government Accounting Office,” but a footnote in the US 
Code suggests it should have been “General Accounting Office.” See id at n 2 (emphasis added). In 2004, the GAO became 
the Government Accountability Office. See GAO Human Capital Reform Act of 2004 § 8, Pub L No 108-271, 118 Stat 
811, 814, codified at 31 USC § 702 (2000 & Supp 2004).

44. Herbert N. Foerstel, Freedom of Information and the Right to Know: The Origins and Applications of the Freedom of 
Information Act 44 (Greenwood 1999).

45. 5 USC § 552(a).

46. 5 USC § 552(a)(3)(A).

47. 5 USC § 552(b). See also Foerstel, Freedom at 61–64 (cited in note 43).

48. 5 USC § 552(a)(3)(C).

49. See 5 USC § 552(a)(3)(B) (reproduced); § 552(a)(2) (duplicated); § 552(a)(4)(A)(ii) (duplicated).

50. 5 USC § 552(a)(2).

reducing fraud against the government
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II. INTERACTION BETWEEN THE FALSE CLAIMS ACT AND 
THE FREEDOM OF INFORMATION ACT: CIRCUIT SPLIT

A. First Attempts: All FOIA Requests Trigger the Public Disclosure Bar

The Third Circuit case Mistick PBT v Housing Authority of the City of Pittsburgh51 was 
the first reported case to decide whether information obtained from a FOIA request triggers 
the False Claims Act’s public disclosure bar.52 In Mistick, the defendant allegedly made false 
claims about the costs of lead-based paint abatement to the Department of Housing 
and Urban Development.53 A relator based a qui tam suit on the defendant’s letters to 
HUD obtained via a FOIA request.54

The Mistick court addressed both prongs of the public disclosure bar. For the 
first prong, the court used three lines of reasoning to hold that a FOIA disclosure is 
“public.” First, the text of FOIA specifies that agencies must make information “avail-
able to the public.”55 Second, the Supreme Court had explained that FOIA’s “central 
purpose” was “ensur[ing] that government activities are ‘opened to the sharp eye of public 
scrutiny.’”56 Third, the court noted another Supreme Court decision57 that held that for 
the purposes of the Consumer Product Safety Act,58 a FOIA disclosure is considered a 
“public disclosure” on the grounds that “as a matter of common usage the term ‘public’ is 
properly understood as including persons who are FOIA requesters.”59

For the second prong, Mistick held that a FOIA disclosure is both an adminis-
trative report and an administrative investigation.60 The disclosure was supposedly 
administrative merely because it originated from the federal government;61 it was a 
report because it fits broad dictionary definitions of “report.”62 Similarly, the disclosure 
was also an administrative investigation because the relevant administrative body had 

51. 186 F3d 376 (3d Cir 1999).

52. While earlier in the same year the Sixth and Seventh Circuits addressed the public disclosure bar in the face of a 
FOIA request, neither court completely answered the question. The Sixth Circuit vacated a public disclosure bar dismissal, 
even though it agreed that the product of a relator’s FOIA request is a public disclosure (prong one), because the court 
below failed to consider whether the disclosure came in the form of one of the enumerated sources. See Burns v A.D. Roe 
Co, 186 F3d 717, 723–24, 726 (6th Cir 1999). While the Seventh Circuit affirmed a dismissal under the public disclosure 
bar when some of the relator’s information came from a FOIA request, it did not specifically hold that those FOIA-related 
disclosures themselves triggered the bar. See Lamers v City of Green Bay, 168 F3d 1013, 1017 (7th Cir 1999). 

53. See 186 F3d at 379.

54. See id at 381.

55. Id at 383, citing 5 USC § 552(a).

56. Mistick, 186 F3d at 383, quoting DOJ v Reporters Committee for Freedom of the Press, 489 US 749, 774 (1989).

57. Consumer Product Safety Commission v GTE Sylvania, Inc, 447 US 102 (1980).

58. Pub L No 92-573, 86 Stat 1207, codified in relevant part at 15 USC § 2055(b)(1) (1976).

59. GTE Sylvania, 447 US at 108–09.

60. 186 F3d at 383–84.

61. Id at 383, quoting Dunleavy v County of Delaware, 123 F3d 734, 745 (3d Cir 1997). But see Part III.C.1.

62. Mistick, 186 F3d at 383, citing Webster’s Third New International Dictionary 1925 (1971) (defining a “report” as 
“something that gives information” or a “notification”) and Black’s Law Dictionary 1300 (West 6th ed 1990) (defining a 
report as an “official or formal statement of facts or proceedings”).
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to conduct a search to find the appropriate records.63 Mistick also cited support from 
other cases, although it mischaracterized at least one of those, as well.64 Subsequently, 
the Fifth and Tenth Circuits reached conclusions similar to the Mistick holding that 
FOIA disclosures trigger the public disclosure bar.65

B. A Different Approach: FOIA Requests Do Not Necessarily Trigger the Public 
Disclosure Bar

Not all courts follow Mistick.66 In United States v Catholic Healthcare West,67 the Ninth 
Circuit expressly rejected the Mistick holding, instead holding that FOIA disclosures 
do not necessarily trigger the public disclosure bar.68

In Catholic Healthcare, the National Institutes of Health (NIH) awarded Phoenix-
based Barrow Neurological Institute over $700,000 to study a form of brain tumor us-
ing dogs.69 Patricia Haight, a psychologist for an animal rights group, had been inves-
tigating Barrow’s research for animal research protestors. As part of this animal rights 
research, Haight made a FOIA request for the NIH grant application and research 
abstract.70 Haight was directed to obtain the documents directly from Barrow and Ari-

63. The court used a dictionary definition to equate “investigation” to “making of a search,” see Mistick, 186 F3d at 384, 
quoting 1 The Compact Edition of the Oxford English Dictionary 457 (Clarendon 1971), and then noted that to respond to a 
FOIA request, an agency must conduct a search. See Mistick, 186 F3d at 384.

64. For example, Mistick cited the Ninth Circuit’s decision in Schumer v Hughes Aircraft Co, 63 F3d 1512, 1520 (9th Cir 
1995), vacated on other grounds, 520 US 939 (1997), for the proposition that “documents actually produced in response to 
FOIA requests are publicly disclosed for purposes of the qui tam statute.” 186 F3d at 384.

Mistick mischaracterized the Schumer holding, however. In Schumer, the relevant documents had been neither request-
ed nor disclosed before the relator filed suit. See 63 F3d at 1519–20. The defendant claimed that the mere availability of 
documents through FOIA requests triggered the public disclosure bar. See id at 1519. Schumer rejected this argument and 
distinguished documents that are actually available from those that are merely theoretically or potentially available to the 
public, narrowly holding that “there was no public disclosure of the government audits,” id at 1520, thereby avoiding ad-
dressing the issue of whether documents that have been actually disclosed under FOIA are publicly disclosed.

Mistick also cited district court cases on both sides of the issue. See 186 F3d at 384–85.

65. See Grynberg v Praxair, Inc, 389 F3d 1038, 1051 (10th Cir 2004) (“It is generally accepted that a response to a 
request under the FOIA is a public disclosure.”); Reagan v East Texas Medical Center Regional Healthcare System, 384 F3d 168, 
175–76 (5th Cir 2004) (“[We] hold that the response to Reagan’s FOIA request is an administrative report constituting a 
public disclosure.”).

66. See United States v Catholic Healthcare West, 445 F3d 1147, 1156 (9th Cir 2006) (“If, as was the case here, the docu-
ment obtained via FOIA does not itself qualify as an enumerated source, its disclosure in response to the FOIA request 
does not make it so.”), cert denied 127 S Ct 725 (2006), 127 S Ct 730 (2006). On remand, the district court held that the 
plaintiff had failed “to produce sufficient evidence from which a reasonable jury could find that the challenged statements 
. . . [were] actionable under the False Claims Act.” Haight v Catholic Healthcare West, 2007 WL 2330790, *6 (D Ariz). See 
also United States v Solinger, 457 F Supp 2d 743, 751–52 & n 6 (WD Ky 2006) (finding the Catholic Healthcare approach 
“more persuasive” than the Mistick approach and applying the state Open Records Act (ORA) instead of FOIA, but noting 
that “ORA requests are analogous to FOIA requests and should be treated the same [as FOIA requests] for purposes of the 
public disclosure bar”); Yannacopolous v General Dynamics, 315 F Supp 2d 939, 951–52 (ND Ill 2004) (holding, based pri-
marily on legislative intent, that “[m]ere disclosure to the [FOIA] requesting party is not disclosure to the public”); Bondy v 
Consumer Health Foundation, 28 Fed Appx 178, 181 n 2 (4th Cir 2001) (determining that a FOIA disclosure “is not among 
the items listed in § 3730(3)(4)(A) as ‘public disclosures’ and therefore does not operate as a jurisdictional bar”).

67. 445 F3d 1147 (9th Cir 2006).

68. See 445 F3d at 1153 (“We disagree [with Mistick]: a response to a FOIA request is not necessarily a report or 
investigation, although it can be, if it is from one of the sources enumerated in the statute.”).

69. Id at 1148.

70. Id at 1149.
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zona State University (ASU).71 After obtaining those documents, Haight toured labo-
ratories and interviewed several people affiliated with the research; she discovered that 
the Barrow research had been largely unsuccessful. Haight and others publicized these 
findings in The State Press, Arizona State University’s student newspaper; the Phoenix 
New Times, a free weekly newspaper; and several press releases.72 Barrow’s grant ap-
plication, however, claimed that the research was successful. Haight and In Defense of 
Animals73 filed a qui tam action against Barrow based on this inconsistency.74

The Ninth Circuit reversed the district court’s dismissal under the public disclo-
sure bar and held that the NIH grant application Haight requested through FOIA 
did not trigger the public disclosure bar.75 While the court briefly considered the statu-
tory history and legislative intent of the False Claims Act, quoting Congress’s intent “to 
encourage more private enforcement suits,”76 it immediately proceeded to the second 
prong, the enumerated sources requirement.77 In holding that this FOIA request did 
not trigger the public disclosure bar, the court distinguished administrative reports 
and investigations from FOIA requests. The court noted that while FOIA requires 
agencies to “search” for relevant records, it is essentially a “mechanism for duplicating 
records.”78 “In contrast, reports and investigations generally involve independent work 
product.”79 Therefore, calling all FOIA disclosures reports or investigations stretches 
the meanings of those terms.80

Catholic Healthcare reinforced this holding by considering the statutory history 
and legislative intent. Specifically, the court traced the three historical versions of the 
statute and noted that the current version represents a specific attempt to balance pro-
moting fraud detection with preventing relators from profiting from public domain 
knowledge.81

71. At one time, the research took place at ASU. Id. 

72. See note 98 and accompanying text for an argument that even these local publications satisfy the public disclosure 
bar. Note, however, that these publications disclosed only the true state of facts, not the false facts or the allegation of fraud. 
In other words, that this information was publicly disclosed is necessary but not sufficient to trigger the public disclosure 
bar.

73. In Defense of Animals (IDA) is an international animal rights organization that seeks to raise the status of animals 
from mere property.

74. See Catholic Healthcare, 445 F3d at 1148–50.

75. Id at 1153.

76. Id at 1151, quoting S Rep No 99-345 at 23–24 (cited in note 13).

77. Catholic Healthcare, 445 F3d at 1151. Catholic Healthcare did not consider the first prong, the public disclosure 
prong, separately from the enumerated sources prong. In fact, Catholic Healthcare adopted different divisions, with prong 
one inquiring whether the allegations were publicly disclosed via a source enumerated in § 3730(e)(4)(A) and prong two 
inquiring whether the relator was the original source of those allegations. Because the court considered that the specific 
FOIA disclosure in question did not satisfy the enumerated sources requirement, it did not have to specifically consider 
whether the disclosure was public.

78. Id at 1153, quoting Mistick, 186 F3d at 393 (Becker dissenting).

79. Catholic Healthcare, 445 F3d at 1153.

80. See id (“Because responding to a FOIA request requires little more than duplication, labeling any response to a 
FOIA request a ‘report’ or ‘investigation’ would ignore the way in which each of the enumerated sources involves govern-
mental work product.”). 

81. See id at 1153–54, citing Mistick, 186 F3d at 391 (Becker dissenting). 
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III. RESOLUTION: CONSIDER THE DOCUMENT

This Part argues that FOIA disclosures should not trigger the public disclosure bar, a 
position supported by the sponsors of the modern False Claims Act.82 Part III.B con-
cedes that FOIA disclosures are “public disclosures” (prong one), but Part III.C argues 
that such disclosures do not themselves satisfy the enumerated sources requirement 
(prong two). Specifically, the categorical determination required by the second prong 
must occur at the document level, not the disclosure level.

A. Structural Limits

Recall from Part I.A that the 1943 jurisdictional bar came in response to directly 
parasitic litigation. It is important to point out that even if some FOIA disclosures do 
not trigger the modern public disclosure bar, the structures of the False Claims Act 
and FOIA impose limits that prevent purely duplicative or parasitic suits.

First, the qui tam provision specifically bars private actions that are based on exist-
ing enforcement actions, even if not completed.83 Second, FOIA expressly allows the 
government to prevent disclosure of some documents that are not the subject of an 
enforcement action but may become so later, preventing relators from accessing the 
information.84 These structural limits resolve, to a large extent, the issue of private ac-
tions that largely duplicate government investigations or enforcement actions.

B. FOIA Disclosures Are Public Disclosures85

1. FOIA requires publication and is limited only by cost.

FOIA is structured and designed to make public disclosures of government records, 
so documents disclosed through FOIA should be considered public disclosures for 
the purposes of the public disclosure bar.

The express purpose of the modern FOIA is to “ensur[e] public access to agency 
records and information.”86 The text of the statute reads, “[e]ach agency shall make 
available to the public . . . .”87 As noted above, the Supreme Court held that FOIA 
disclosures constitute a “public disclosure” when interpreting the Consumer Product 

82. See note 11.

83. See 31 USC § 3730(e)(3) (“In no event may a person bring an action . . . which is based upon allegations or transac-
tions which are the subject of a civil suit or an administrative civil money penalty proceeding in which the Government is 
already a party.”). This bar is distinct from the public disclosure bar.

84. See 5 USC § 552(b)(7) (excluding from FOIA disclosures “records or information compiled for law enforcement 
purposes” but with several limitations).

85. Note that the public disclosure requirement is not the subject of a formal circuit split. Catholic Healthcare held that 
prong two, the enumerated sources requirement, had not been met, so it did not address prong one. See 445 F3d at 1156. 
See also note 76. 

86. Electronic Freedom of Information Act Amendments of 1996 § 2(b)(1), Pub L No 104-231, 110 Stat 3048, 3048, 
codified at 5 USC § 552 (2000 & Supp 2002).

87. 5 USC § 552(a) (emphasis added).
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Safety Act.88 Even though specific disclosures are made to individuals, FOIA is de-
signed to make disclosures to the public.

Requiring government agencies to publish all information would be wasteful 
and impractical, so FOIA adopts a three-tiered publication system based on cost to 
the agency and benefit to the public.89 For some types of documents, FOIA requires 
actual, traditional publication.90 For documents that are not formally published but 
that are frequently requested, FOIA requires availability and indexing.91 For all other 
applicable documents, FOIA essentially requires on-demand publication, commonly 
through photocopying or electronic copying.92 The phrase “FOIA request” typically 
refers to this last category. This framework reveals why some FOIA disclosures are 
made only to individuals: full publication is unnecessary, wasteful, and impractical for 
documents that interest only a few.

The 1996 FOIA amendments illustrate this point. The 1996 amendments ex-
panded the types of documents that agencies must publish or make available. These 
expanded availability requirements accompanied requirements to make the docu-
ments available electronically.93 In other words, as electronic “publication” reduced 
publication costs, FOIA required more publication.

Consider FOIA requests made by third parties who are not relators. The 1996 
amendments require agencies to electronically disclose those requests that are likely 
to be frequent.94 For example, the FDA publishes on its website a monthly list of all 
FOIA requests;95 interested parties may review these lists and resubmit previous re-
quests. While the requested documents are initially disclosed only to the requestor, 
this publication of the requests themselves makes the disclosures less private and more 

88. See notes 57–58 and accompanying text. But see Moncus, Note, 55 Vand L Rev at 1578 (cited in note 12) (ques-
tioning the comparison of the Consumer Product Safety Act to the False Claims Act because the former “stresses a need for 
broad disclosure,” while the latter should be interpreted broadly to increase fraud detection).

89. Note that this explanation suggests that FOIA contemplates costs when determining how to disclose documents, 
not whether to disclose them at all. For the position that courts should not use a “cost-based analysis” when determining 
whether to disclose information at all, see S. Elizabeth Wilborn, Note, Developments under the Freedom of Information Act, 
1990 Duke L J 1113, 1120–21. 

90. See 5 USC § 552(a)(1) (“Each agency shall separately state and currently publish in the Federal Register for the 
guidance of the public . . . .”). The list of types of documents that FOIA specifies for publication in the Federal Register 
includes: “descriptions of [each agency’s] central and field organization” and how to request information from the agency; 
“statements of the general course and method by which [the agency’s] functions are channeled and determined”; “rules of 
procedure, descriptions of forms available or the places at which forms may be obtained, and instructions as to the scope and 
contents of all papers, reports, or examinations”; “substantive rules of general applicability adopted as authorized by law, and 
statements of general policy or interpretations of general applicability”; and any revisions of those. Id.

91. See 5 USC § 552(a)(2)(D)–(E).

92. 5 USC § 552(a)(3).

93. Electronic FOIA Amendments §§ 4–5, 110 Stat at 3049–50. See also Foerstel, Freedom at 57–58 (cited in note 
43).

94. 5 USC § 552(a)(2)(D).

95. See, for example, Department of Agriculture, Food Safety, and Inspection Service, FOIA Requests (“November FDA 
Requests”) (Nov 2006), online at http://www.fsis.usda.gov/PDF/FOIA_ Requests_1106.pdf (visited Jan 12, 2008) (listing 
FOIA requests received during November 2006). See also Foerstel, Freedom at 88 (cited in note 43) (describing requests 
for a list of previous requests). Contrast this with the Mistick dissent, which, to make the point that FOIA disclosures are not 
public disclosures because the disclosure is made to an individual, argues that records are turned over only to the requestor and 
that the requestor need not share them with others. See 186 F3d at 392–93 (Becker dissenting).
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public. These changes to the statute and agency practice indicate that as technology 
drives down the costs of publication, FOIA disclosures become more public.

2. A broad reading of “public disclosure” is appropriate.

While costs prevent the government from broadly publishing all information, or the 
results of every FOIA request, the information disclosed via a FOIA request is equally 
available to any potential relator. This equal availability alone may be enough to sat-
isfy the “public disclosure” requirement.96 Equal availability is not necessary, however. 
Courts read “public disclosure” broadly enough to include information disclosed to 
some employees of a company, even when neither other employees nor nonemployees 
have access to that information.97

This broad reading of “public disclosure” is consistent with the other parts of the 
statute and other areas of law. In addition to the government-centered restrictions in 
the enumerated sources prong, the public disclosure bar also precludes private enforce-
ment actions that are based on certain information that has been publicly disclosed 
by the news media.98 For public disclosure bar purposes, the news media include not 
only widely circulated newspapers, but also small and community newspapers like the 
Lansing State Journal and the Mariposa Gazette.99 But qui tam relators are probably not 
on notice if information has been disclosed in a small, local newspaper. The fact that 
courts count those newspapers suggests that they are not making a probabilistic as-
sessment of the likelihood that a relator has seen the disclosure, or even that she would 
discover it. Rather, the courts are reading “public disclosure” broadly.

The courts construe a similar provision in patent law broadly. The statutory bar in 
the patent context bars patents for inventions that were publicly used or “described in 
a printed publication . . . more than one year prior to the [patent] application.”100 The 
patent statutory bar operates similarly to the qui tam public disclosure bar. While the 
patent statutory bar language, “described in a printed publication,” is different from the 

96. See Stinson, Lyons, Gerlin & Bustamante, PA v Prudential Insurance Co, 944 F2d 1149, 1155–56 (3d Cir 1991) (“We 
read section 3730(e)(4) as designed to preclude qui tam suits based on information that would have been equally available 
to strangers to the fraud transaction had they chosen to look for it as it was to the relator.”).

97. See, for example, Doe v John Doe Corp, 960 F2d 318, 322–23 (2d Cir 1992) (holding that limited disclosure to 
employees is a public disclosure and noting that “requiring that allegations of fraud be widespread before they are deemed 
publicly disclosed would cut against the essential purpose of the 1986 amendments”). But see Ramseyer v Century Health-
care Corp, 90 F3d 1514, 1521 n 4 (10th Cir 1996) (holding that disclosure to employees is not a public disclosure). The 
“selective disclosure” concept in capital markets literature addresses investors’ lack of access to information. For an explana-
tion of and investigation into selective disclosure in the securities context, see generally Stephen J. Choi, Selective Disclosures 
in the Public Capital Markets, 35 UC Davis L Rev 533 (2002). Also consider generally the “limited privacy” notion in Lior 
Jacob Strahilevitz, A Social Networks Theory of Privacy, 72 U Chi L Rev 919 (2005), which suggests that limited disclosures 
within a social group may not be public disclosures to the world at large.

98. See 31 USC § 3730(e)(4)(A) (“No court shall have jurisdiction over an action under this section based upon the 
public disclosure of allegations or transactions . . . [by] the news media.”).

99. See, for example, Dingle v BioPort Corp, 388 F3d 209, 213–15 (6th Cir 2004) (holding that disclosures of the al-
leged transactions in the Lansing State Journal, in a House report, and in congressional testimony of witnesses implicated 
the public disclosure bar); Devlin v California, 84 F3d 358, 360 (9th Cir 1996) (upholding the district court’s dismissal of a 
qui tam action due to disclosures in the Mariposa Gazette). 

100. 35 USC § 102(b) (2000 & Supp 2002) (stipulating the novelty requirements for patentability).
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qui tam language, “public disclosure,” courts have held that the touchstones of the pat-
ent statutory bar are “public accessibility”101 and “disclosure.”102 The similar functions 
of the two bars suggest that how courts interpret one may have implications for how 
courts should interpret the other. 

Courts have held that even obscure publications trigger the patent statutory bar. 
For example, courts have triggered the bar for: a single thesis in a German university 
library;103 reports distributed to only six companies and various government agencies 
in Great Britain;104 copies of a paper presented at a conference and distributed “to 
as many as six persons”;105 copies of a presentation temporarily displayed on poster 
boards;106 and microfilm copies in a foreign patent office.107 These examples illustrate 
that in the patent statutory bar context, the question of public accessibility or public 
disclosure turns not on whether the disclosure is widely available, but only on whether 
it has actually been disclosed.

Other areas of law reveal similar interpretations. For example, to qualify for repub-
lisher immunity in privacy tort law, the information in question need not have been 
previously published in a mainstream national publication. If information has been 
published in local or specialized publications, a subsequent publisher may not be liable 
for public disclosure of private facts.108 Accordingly, the Restatement (Second) of Torts 
clarifies that “publicity” can include, among other things, “any publication in a newspaper 
or a magazine, even of small circulation, or in a handbill distributed to a large number 
of persons.”109

Given that courts allow even small, local newspapers without broad circulation 
to trigger the public disclosure bar and that courts interpreting similar rules in other 
areas of law count obscure publications, a broad reading of the public disclosure bar is 
appropriate and FOIA disclosures should trigger the first prong of the bar.110

101. In re Bayer, 568 F2d 1357, 1359, 1362 (CCPA 1978).

102. Pickering v Holman, 459 F2d 403, 407 (9th Cir 1972).

103. In re Hall, 781 F2d 897, 900 (Fed Cir 1986). See also Patent and Trademark Office, Manual of Patent Examining 
Procedure § 2128.01(1) (8th ed 2006). But see Bayer, 568 F2d at 1362 (holding that a thesis that was submitted to the 
library but not yet shelved is not a publication).

104. Garrett Corp v United States, 422 F2d 874, 878 (Ct Cl 1970).

105. MIT v AB Fortia, 774 F2d 1104, 1108–09 (Fed Cir 1985).

106. In re Klopfenstein, 380 F3d 1345, 1347, 1352 (Fed Cir 2004).

107. In re Wyer, 655 F2d 221, 224, 227 (CCPA 1981).

108. See Sipple v Chronicle Publishing Co, 201 Cal Rptr 665, 669 (1984) (“It is, of course, axiomatic that no right of 
privacy attaches to a matter of general interest that has already been publicly released in a periodical or in a newspaper of 
local or regional circulation.”), citing Sperry Rand Corp v Hill, 356 F2d 181, 185 (1st Cir 1966).

109. Restatement (Second) of Torts § 652D, comment a (1977). A comment explains that “publication” in defamation 
law “is a word of art, which includes any communication by the defendant to a third person.” Id, citing Restatement (Second) 
of Torts § 577.

110. It is important to emphasize that an actual disclosure is required to trigger the public disclosure bar; mere avail-
ability is not enough. See note 63.
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C. FOIA Disclosures Do Not Satisfy the Enumerated Sources Requirement

1. Consider the statutory language.

To correctly align relators’ incentives to investigate, Congress created a two-pronged 
system. As described in Part B, documents made available by FOIA satisfy the public 
disclosure prong of the public disclosure bar because FOIA is essentially a publication 
statute. While the statute requires different levels of publication depending on the 
expected frequency of use, at its heart it makes government documents available to the 
public. But disclosing these documents through FOIA does not necessarily satisfy the 
second prong, which specifies not the method of request or the method of disclosure, 
but rather the triggering document types.

The statute requires that courts make a categorical determination: does the docu-
ment at issue fit into one of the enumerated categories? This categorical determination 
must be made at the document level. Making a categorical determination at a more 
abstract level such as the disclosure method is tempting, but it folds the enumerated 
sources prong into the disclosure prong. The two prongs require independent deter-
minations.111

The statutory language part of this solution demonstrates that the statute requires 
making a narrow categorical determination at the document level. First, courts that 
interpret the terms broadly do so by mischaracterizing precedent and not reading the 
two words of each term together. Second, interpretive canons suggest a narrow inter-
pretation of the terms. Third, examples demonstrate that this construction is the only 
workable solution because allowing some actually requested documents to trigger the 
bar requires an absurd reading of the statute. Neither Mistick nor Catholic Healthcare 
considered the interpretive canons or specific examples of FOIA disclosures that force 
a particular reading.

a) A broad reading of “report” or “investigation” is incorrect. Cases that hold that 
FOIA documents trigger the bar shoehorn FOIA documents into the terms “admin-
istrative report” or “administrative investigation.”112 These courts use dictionary defi-
nitions for the terms to construe them broadly (and therefore construe the qui tam 
provision narrowly).113

The broad construction is incorrect, however. As a first consideration, while this 
Comment will avoid descending into a battle of dictionaries, it is important to note 
that alternative definitions suggest narrower meanings for the terms.114 Yet even with-
out the alternative definitions, the Mistick court’s interpretation is wrong. Mistick re-

111. See Fine v Advanced Sciences, Inc, 99 F3d 1000, 1004 (10th Cir 1996) (distinguishing between sources of informa-
tion and means of disclosure).

112. See Part II.A.

113. See notes 61 and 62 and accompanying text.

114. See, for example, 8 The Oxford English Dictionary 47 (Clarendon 2d ed 1989) (defining “investigation” as “careful 
and minute research”); Webster’s New International Dictionary 1306, 2113 (Merriam 2d ed unabridged 1954) (defining “in-
vestigation” as a “thorough inquiry,” and “report” as “[a]n account or relation, esp. of some matter specially investigated”).
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lied on Dunleavy v County of Delaware115 for the proposition that all documents that 
originate from the federal government satisfy the “administrative” requirement.116 Dunleavy 
does not stand for such a broad proposition.

Dunleavy relied on the federal element only to exclude, not to include. Dunleavy 
considered whether a report that was prepared by a county government, rather than 
the federal government, triggered the public disclosure bar. It held that “‘administrative’ 
when read with the word ‘report’ refers only to those administrative reports that origi-
nate with the federal government.”117 Based on the facts of Dunleavy, the implied holding 
is that “administrative report” refers to the products of the federal government, not those 
of a county government. Mistick omitted the next sentence, which clarifies the narrow 
implied holding: “Since the 1992 [county report] was prepared by or at the behest of 
Delaware County, it is not a source of public disclosure contemplated by Congress.”118

The case did not resolve the issue of whether administrative reports represent 
a subset of all federal reports or span all federal reports. Rather, the Dunleavy court 
expressly called its interpretation a “narrow reading.”119 Such a narrow exclusionary 
holding does not support the broad Mistick holding, which effectively replaces the 
word “administrative” with the word “federal.”120

Moreover, pairing “administrative,” even under the broad Mistick definition, with 
Mistick’s own “report” definitions suggests that FOIA disclosures may not be ad-
ministrative reports. The definitions given are, “among other things, ‘something that 
gives information’ or a ‘notification,’ and an ‘official or formal statement of facts of 
proceeding.’”121 But “administrative” modifies “report.” Taking Mistick’s definitions to-
gether, “administrative report” suggests that the “something,” the “notification” itself, 
or the “official or formal statement,” must be administrative. That is, given Mistick’s 
own definition of administrative, those documents must be the products of the fed-
eral government. Yet sometimes, as in the case of Catholic Healthcare, the disclosed 
documents are not the product of the federal government—or any government—but 
are instead the products of private parties.122 Mistick’s holding, then, requires the leap 
that documents that are prepared by private parties constitute an “official or formal 
statement” (or any of the alternative definitions) that “originate[ed] with the federal 
government.”

Perhaps this questionable interpretation is a result of the Mistick court’s express 
finding that the statute is ambiguous. The court specifically noted that the public dis-

115. 123 F3d 734 (3d Cir 1997).

116. Id at 745. See also note 60 and accompanying text.

117. Dunleavy, 123 F3d at 745 (emphasis added).

118. Id at 746.

119. Id at 745–46.

120. See Mistick, 186 F3d at 383 (“[The] response to the FOIA request originated with a department of the federal 
government and constituted official federal government action, and therefore this response plainly satisfied Dunleavy’s defi-
nition of ‘administrative.’”).

121. Id (citations omitted). See also note 61.

122. See notes 136–39.
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closure bar “does not reflect careful drafting or a precise use of language,”123 and that 
“[i]n light of this apparent lack of precision, we are hesitant to attach too much signifi-
cance to a fine parsing of the syntax.”124 However, sloppy drafting is not an excuse to 
use sloppy interpretation, thereby ignoring the context of the language, its history, and 
the effects of the interpretations.

b) A narrow reading of “report” or “investigation” is correct. That two circuits reach 
conflicting interpretations of the same language indicates that the terms are ambiguous. 
But, as always, “[t]he meaning of particular phrases must be determined in context.”125 
Here, the statute lists several terms: “a criminal, civil, or administrative hearing, [ ] a 
congressional, administrative, or [General] Accounting Office report, hearing, audit, 
or investigation.”126 The interpretive canon expressio unius127 suggests that in such a list, 
items that are not included should not trigger the bar.128 The list of qualifying document 
types does not expressly include FOIA disclosures, so the documents must satisfy one 
of the enumerated sources to trigger the bar. Courts use the interpretive canon noscitur 
a sociis129 to determine how to interpret one term in a list of terms. Applying the canon 
suggests that the terms “report” or “investigation” should be interpreted narrowly.

Noscitur a sociis “dictates that words grouped in a list should be given related 
meaning,”130 so as to “avoid ascribing to one word a meaning so broad that it is in-
consistent with its accompanying words, thus giving unintended breadth to the Acts 
of Congress.”131 As described in Part III.C.3, all of the enumerated sources involve 
synthesis or analysis. Therefore, the terms “report” and “investigation” should be inter-
preted in the same way, to require synthesis or analysis.

123. Mistick, 186 F3d at 387 (citing various grammatical, typographical, and drafting mistakes in the statute).

124. Id at 388.

125. SEC v National Securities, Inc, 393 US 453, 466 (1969) (determining the contextual meaning of the words “pur-
chase or sale” in the Securities Exchange Act of 1934 § 10(b), 48 Stat 881, 891, codified at 15 USC § 78j(b) (2000)).

126. 31 USC § 3730(e)(4)(A).

127. The full expression is expressio unius est exclusio alterius. See Chevron U.S.A. Inc v Echazabal, 536 US 73, 80 (2002) 
(explaining the term as “expressing one item of [an] associated group or series excludes another left unmentioned”) (altera-
tion in original), citing United States v Vonn, 535 US 55, 65 (2002). See also Black’s Law Dictionary 620 (West 8th ed 2004) 
(defining expressio unius est exclusio alterius as “[a] canon of construction holding that to express or include one thing implies 
the exclusion of the other”).

128. Consider: “[T]he canon . . . does not apply to every statutory listing or grouping; it has force only when the items 
expressed are members of an ‘associated group or series,’ justifying the inference that items not mentioned were excluded by 
deliberate choice, not inadvertence.” Barnhart v Peabody Coal Co, 537 US 149, 168 (2003), quoting Vonn, 535 US at 65. The 
terms in the public disclosure bar are “members of a group or series,” so expressio unius should apply.

While not explicitly using the expressio unius canon, other courts agree. See, for example, Eberhardt v Integrated Design 
& Construction, Inc, 167 F3d 861, 870 (4th Cir 1999) (“[T]he methods of ‘public disclosure’ . . . are exclusive . . . . The list of 
methods of ‘public disclosure’ is specific and is not qualified by words that would indicate that they are only examples.”).

129. Literally, “it is known by its associates.” Black’s Law Dictionary 1087 (cited in note 23).

130. Dole v United Steelworkers of America, 494 US 26, 36 (1990) (quotation marks omitted) (looking to the words sur-
rounding “reporting or recordkeeping requirements” to hold that data sheets consisting of advisory material on health and 
safety do not fall within the normal meaning of “records”).

131. Gustafson v Alloyd Co, 513 US 561, 574–75 (1995) (quotation marks omitted) (“If ‘communication’ included every 
written communication, it would render ‘notice, circular, advertisement, [and] letter’ redundant, since each of these are forms of 
written communication as well.”).
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In contrast, FOIA disclosures may be raw, non-synthesized data because FOIA 
requests may only be for “‘records,’ not ‘information.’”132 In a FOIA request, the re-
questor is the one making the initial selection of which documents to request, as well 
as performing any subsequent synthesis or analysis. The government agent merely 
fetches and makes available or duplicates the relevant documents, exercising little 
choice or analysis other than that required to sort through documents to uncover the 
documents relevant to the request.

FOIA’s definition of “search” makes this distinction clear: “[T]o review, manually 
or by automated means, agency records for the purpose of locating those records which 
are responsive to a request.”133 That definition even allows automated means, which 
add no synthesis or analysis to the process.134 When responding to a FOIA request, 
“an agency is not required to research or analyze data for a requester. It is required only 
to look for an existing record or document as described in a[] FOIA request.”135 In other 
words, the FOIA disclosure process does not entail adding synthesis or analysis to the 
disclosed documents.

c) Examples of actual FOIA requests illuminate this distinction. The FOIA re-
quest for “[a] listing of establishments that slaughter hogs in the United States,”136 for 
example, is not an investigation or report; it certainly contains no analysis, but rather 
asks for a simple copy of a comprehensive list. Some documents available via FOIA 
are not even written by the government: for example, agencies have fulfilled FOIA re-
quests for copies of a consumer complaint,137 letters submitted from a private architec-
tural firm,138 and a grant proposal written by a private scientist.139 In fact, sometimes 
a government agent does not even fetch the document himself, but merely directs the 
requestor to a private person to fulfill the request.140 Characterizing these raw lists and 
privately produced and privately disclosed documents as “administrative reports” or 
“administrative investigations” would require an absurd reading of those terms.

As previously discussed, Dunleavy, on which Mistick relied, held that an official 
report prepared by a Pennsylvania county does not trigger the bar because a county 
document is not an administrative report. Mistick’s broad holding that all FOIA dis-
closures trigger the bar effectively means that while county documents are not admin-
istrative reports or administrative investigations, privately prepared documents are. 

132. Foerstel, Freedom at 124 (cited in note 43) (noting that because FOIA only authorizes requests for records, agen-
cies are not required to research or analyze data).

133. 5 USC § 552(a)(3)(D).

134. See id. 

135. Foerstel, Freedom at 124 (cited in note 43).

136. November FDA Requests at 1 (cited in note 94).

137. See id at 3.

138. See Mistick, 186 F3d at 379, 381.
139. See Catholic Healthcare, 445 F3d at 1149.

140. Id (describing how NIH directed a FOIA requestor to use the FOIA request to obtain documents directly from 
a private scientist). See also Tiffany A. Stedman, Note, Outsourcing Openness: Problems with the Private Processing of Freedom of 
Information Act Requests, 35 Pub Cont L J 133, 136–39 (2005) (describing how government agencies outsource FOIA request 
processing).
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Furthermore, the broad Mistick holding would lead to the ridiculous result that if the 
Dunleavy relator had requested the same county report via FOIA,141 that action would 
have triggered the document-type restriction of the public disclosure bar.

To be sure, some FOIA requests do fall into one of the enumerated source catego-
ries, and would trigger the public disclosure bar. For example, “[c]opies of all reports, in-
vestigative files, inspection records, and correspondence relating to Ilyssa Manufacturing 
Corp.,”142 or “USDA/FSIS directives, notices, memoranda, opinions, or interpretations 
[of a particular statute]”143 directly trigger the bar because the underlying documents 
themselves fall into the enumerated categories. The fact that the documents are the re-
sult of a FOIA request is relevant to the first prong, whether the documents were in 
fact publicly disclosed, but is irrelevant to the second prong, which examines the type of 
document. In short, with a FOIA request, the second prong of the public disclosure bar 
should be determined based on the underlying document.

As these examples illustrate, FOIA aids disclosure of a wide variety of document 
types. Some document types fit one of the public disclosure bar’s enumerated catego-
ries; others do not. But the fact that some document types are available via FOIA but 
do not fit into one of the enumerated categories forces the result that the documents 
themselves, FOIA-disclosed or not, must be considered. Shoehorning a privately pre-
pared and privately delivered grant proposal into the phrases “administrative report” 
or “administrative investigation” is an absurd result, and the Supreme Court holds that 
“interpretations of a statute which would produce absurd results are to be avoided if 
alternative interpretations consistent with the legislative purpose are available.”144 The 
interpretation this Comment proposes, that the document type be determined by the 
document and not the disclosure method, does not lead to such absurd results; rather, it 
works from one end of the spectrum, documents that clearly trigger the bar, to the other, 
documents that clearly cannot trigger the bar, as well as everything in between. Consis-
tent with the Supreme Court’s position against absurd results, Part III.C.2 illustrates 
that this interpretation is not only consistent with, but is in fact compelled by FOIA’s 
legislative purpose.

2. Consider the history.

Recall the progression of the False Claims Act: the original 1863 False Claims Act 
allowed all private claims, even those based directly on criminal actions;145 the 1943 
amendments barred private actions if even nondisclosed government documents con-
tained the information that formed the basis of the private action;146 and the 1986 

141. The county had submitted the report to the federal Department of Housing and Urban Development, so the 
document is presumably available via FOIA. It had been made public through discovery in civil litigation. See Dunleavy, 
123 F3d at 735, 744.

142. November FDA Requests at 3 (cited in note 94).

143. Id at 2.

144. Griffin v Oceanic Contractors, Inc, 458 US 564, 575 (1982). See generally Veronica M. Dougherty, Absurdity and the 
Limits of Literalism: Defining the Absurd Result Principle in Statutory Interpretation, 44 Am U L Rev 127 (1994).

145. See notes 25–27 and accompanying text.

146. See note 31 and accompanying text.
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amendments allowed private actions even if the government had such information, 
so long as that information was not publicly disclosed in a particular type of docu-
ment.147 This history represents Congress’s “Goldilocks” progression.148 The original 
qui tam provision was too permissive, then the second too restrictive. To get the 1986 
amendments “just right,” Congress carefully crafted a set of incentives “to restore some 
balance between these two extreme regimes.”149 

The legislative history demonstrates that Congress sought to prohibit purely du-
plicative qui tam actions while allowing actions based on new information. But most 
relevant government documents are available via FOIA. Triggering the public dis-
closure bar for any FOIA disclosure, therefore, effectively triggers the bar for almost 
any government document. This interpretation ignores the careful progression of the 
statute and renders the 1986 False Claims Act amendments largely meaningless. This 
result reverts back to 1943, when all government documents triggered the bar.

Under this broad interpretation, the only differences between 1943 and now would 
be (1) FOIA-exempt documents or (2) documents that have not actually been request-
ed. The first category does not change relators’ incentives because theoretically relators 
are unaware of the content of exempted documents. The second category actually cre-
ates perverse incentives. Under this interpretation, anyone receiving government funds 
should request a flood of documents through FOIA. This way, any subsequent relator 
would be unable to bring a suit based on that information.150 One might think that a 
party requesting its own documents would trigger suspicion. But if many recipients 
of government funds are each requesting a flood of documents, the limited resources 
of federal prosecutors will prevent prosecutors from examining each of the requested 
documents for potential fraud. Moreover, the parties would not request only fraudulent 
documents; they would request many documents as a preventative measure, mostly 

147. See note 42 and accompanying text.

148. Compare Deborah L. Collins, The Qui Tam Relator: A Modern Day Goldilocks Searching for the Just Right Circuit, 
2001 Army Law 1, 1 ( June 2001) (describing, in Goldilocks terms, the circuit splits over the “based upon” language in the 
public disclosure bar).

149. False Claims Act, 145 Cong Rec at E 1546 (Rep Berman) (cited in note 8). See also Springfield Terminal Railway 
Co v Quinn, 14 F3d 645, 649 (DC Cir 1994) (describing the sequence of amendments as Congress “[s]eeking the golden 
mean between adequate incentives for whistle-blowing insiders with genuinely valuable information and discouragement 
of opportunistic plaintiffs who have no significant information to contribute of their own”); J. Morgan Phelps, Comment, 
The False Claims Act’s Public Disclosure Bar: Defining the Line between Parasitic and Beneficial, 49 Cath U L Rev 247, 272–78 
(1999) (arguing that the qui tam provision should be interpreted consistent with the “twin goals” of Congress).

150. See Yannacopolous v General Dynamics, 315 F Supp 2d 939, 951 (ND Ill 2004) (explaining this perverse incentive 
situation and concluding that “the FCA was not intended to insulate corporations in this manner”).

Recall, however, that the public disclosure bar is triggered only when an action is “based on” the document that otherwise 
triggers the public disclosure bar. 31 USC § 3730(e)(4)(A). This perverse incentive, therefore, depends on whether a court 
would consider an action that is supported by a document requested by a third party but not disclosed to the relator to be 
“based on” that document or not. This issue is the subject of another circuit split. Compare Biddle v Board of Trustees of Leland 
Stanford Junior University, 161 F3d 533, 537, 539–40 (9th Cir 1998) (holding that a relator need not actually have consulted 
the document for the suit to be “based on” the document on the grounds that “based on” means “supported by”), with Siller v 
Becton Dickinson & Co, 21 F3d 1339, 1348 (4th Cir 1994) (holding that to be “based on” a document, a suit must actually be 
“derived from” the document). The majority of circuits hold that “based on” essentially means “supported by,” thus supporting 
the perverse incentive argument. See Collins, 2001 Army Law at 8–11 (cited in note 147) (explaining majority, minority, and 
third views). Consider also that the action may survive if the relator satisfies the original source exception. See note 9.
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documents that they did not expect would contain fraud. This volume of requests 
would bury the fraudulent needle in a haystack of nonfraudulent documents.

To give meaning to the 1986 amendments and avoid creating perverse incen-
tives when considering the enumerated sources prong, courts must use a categorical 
approach at the document level. Congress added more than just a public disclosure 
prong between 1943 and 1986; it also added an enumerated sources prong. Trigger-
ing the bar for any document disclosed via FOIA folds the latter into the former and 
eliminates most of the distinction between the 1943 and 1986 amendments.

While both Mistick and Catholic Healthcare considered legislative history, both 
courts’ interpretations were inadequate. Mistick mechanically recited the history but 
did not rely on it when making its enumerated sources determination. Neither court 
recognized that the broad Mistick holding reverses the qui tam provision’s history and 
essentially restores the 1943 version of the statute.

3. Therefore, consider the document itself.

The government faces two primary problems in detecting fraud. The first problem is 
limited resources—even with perfect information, the government could not inves-
tigate and prosecute all fraud.151 But the government does not have perfect informa-
tion, which leads to the second problem: asymmetric information. By definition, when 
fraud has been committed, the government has at least one piece of incorrect informa-
tion: the fraudster’s fraudulent claim.

Springfield Terminal Railway Co v Quinn152 introduced the often cited equation 
X + Y = Z, where X is the set of misrepresented facts, Y is the set of true facts, and 
Z is the allegation of fraud.153 To trigger the public disclosure bar, either Z or both 
X and Y must be present.154 Again relying on the history of the qui tam provision, 
the Springfield court recognized that Congress tried to strike a balance with the 1986 
amendments.155 Obviously if the government knows Z, the allegation of fraud, there 
is no need for qui tam litigation. On the other hand, if the government only knows X, 
the misrepresented facts, the government suffers if a potential relator has no incentive 
to litigate. In the first situation, a relator adds little value, while in the second situation 
the relator may add significant value by coming forward.

This Part adopts two parallel and complementary frameworks to solve the asym-
metric information problem by considering the value a relator may add to solve the 

151. See note 40.

152. 14 F3d 645 (DC Cir 1994).

153. Id at 654.

154. Id.

155. See id (“Congress . . . navigated between the two extremes.”).
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problem.156 The first is Kim Lane Scheppele’s secrecy framework, which differenti-
ates between shallow secrets and deep secrets.157 Essentially, if a person knows that a 
secret set of facts might exist, she faces a shallow secret.158 Conversely, if she is wholly 
unaware of the possibility of a secret, she faces a deep secret.159 As a secret becomes 
deeper, the probability of discovery decreases and the incentive required to induce a 
potential relator to discover and publicize the secret increases.160

The second framework is Eugene F. Fama’s efficient markets trichotomy, which has 
become an integral part of the efficient markets hypothesis (also known as the efficient 
capital markets hypothesis or efficient markets theorem).161 Few modern economic 
ideas have impacted legal analysis as much as Fama’s efficient markets hypothesis. 
Courts directly cite Fama’s hypothesis162 and hundreds of legal articles cite it.163 Even 
more courts, including the Supreme Court, cite interpretations of Fama’s hypothesis 
that appear in law reviews and are more accessible to lawyers and judges both because 
the articles appear in legal databases and because they frame the hypothesis in a le-

156. Secretary of Defense Donald Rumsfeld succinctly described a third framework that parallels the two adopted in 
this Comment: 

[A]s we know, there are known knowns; there are things we know we know. We also know there are known unknowns; 
that is to say we know there are some things we do not know. But there are also unknown unknowns—the ones we don’t 
know we don’t know. And if one looks throughout the history of our country and other free countries, it is [those in] the 
latter category that tend to be the difficult ones.

Department of Defense, News Transcript (Feb 12, 2002), online at http://www.defenselink.mil/ 
transcripts/2002/ t02122002_t212sdv2.html (visited Jan 12, 2008).

While either framework can on its own help delineate the boundaries of the statute, two work better than one. Each 
framework clarifies the confusing aspects of the other. And even though two frameworks are sufficient, Secretary Rumsfeld’s 
pithy comment may be helpful as a guide in navigating this solution if only because of its mnemonic properties. To that end, 
please refer to the corresponding Rumsfeld category in notes 173, 179, and 184 for Parts III.C.3.a, b, and c, respectively.

157. Kim Lane Scheppele, Legal Secrets: Equality and Efficiency in the Common Law 21 (Chicago 1988) (arguing that “[t]
he depth of a secret affects the sorts of justifications [for disclosure] that can be made by those left out of the secret”).

158. Id.

159. Id. 

160. See id at 115.

161. See Eugene F. Fama, Efficient Capital Markets: A Review of Theory and Empirical Work, 25 J Fin 383, 383 (1970) 
(dividing tests into three categories: weak form, semi-strong form, and strong form). Note that while the original categories 
remain well-known and useful, Fama and others have proposed changes to the categories. See, for example, Eugene F. Fama, 
Efficient Capital Markets: II, 46 J Fin 1575, 1576 (1991) (“At the risk of damning a good thing, I change the categories in 
this paper.”).

162. See, for example, In re PolyMedica Corp Securities Litigation, 432 F3d 1, 10 & n 16 (1st Cir 2005) (citing Fama and 
providing an extended discussion of the efficient market hypothesis and the three categories used therein in a discussion of 
fraud on the market). 

163. A Westlaw search for TE(“25 J. FIN. 383”) conducted on October 4, 2007 using the JLR database returned over 
two hundred results. A corresponding Lexis search on the same day yielded similar results.
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gal context.164 The efficient markets hypothesis has even led to regulatory changes.165 
The hypothesis is not universally accepted, however.166 Fama himself recognizes that 
information processing costs are not zero, and that “the extreme version of the market 
efficiency hypothesis is surely false.”167 This solution builds on the common recogni-
tion that efficiencies decrease as processing costs increase.

Fama’s framework is often used to divide information into weak, semi-strong, and 
strong categories.168 This trichotomy is “really an approximation of an underlying re-
lationship between how broadly information is initially distributed” and how people 
process and act on that information.169 The efficiency of a market,170 therefore, depends 
in part on the cost of processing information. If the cost of processing information is 
low, the relative efficiency of the market is high; conversely, if the cost is high, the rela-
tive efficiency is low. These metrics map onto the weak and strong Fama categories, 
respectively.171 Nonzero information processing costs provide the foundation for some 
of the criticisms of the efficient markets hypothesis, including Fama’s own recognition 
that markets are not perfectly efficient in the strong category.172 Acting on information 
that is buried beneath high processing costs—the strong category  —is more expensive 
and therefore requires larger incentives compared to information that is relatively easy 
to process.

164. The Supreme Court has cited Ronald J. Gilson and Reinier H. Kraakman’s article The Mechanisms of Market Ef-
ficiency, 70 Va L Rev 549 (1984), which is among the most-cited interpretations. See, for example, Basic Inc v Levinson, 485 
US 224, 253 n 4 (1988) (White dissenting) (citing Gilson and Kraakman for the position that “[o]f all recent developments 
in financial economics, the efficient capital market hypothesis [ ] has achieved the widest acceptance by the legal culture”); 
Metlyn Realty Corp v Esmark, Inc, 763 F2d 826, 835 (7th Cir 1985) (citing with approval Gilson and Kraakman’s interpreta-
tion). Both Lexis and Westlaw report over five hundred citing references for Gilson and Kraakman’s article, including more 
than a dozen court cases, using the Shepard’s and KeyCite services, respectively, on November 10, 2007.

For an update to the Gilson and Kraakman article that incorporates new behavioral finance and behavioral econom-
ics research, see Ronald J. Gilson and Reinier Kraakman, The Mechanisms of Market Efficiency Twenty Years Later: The 
Hindsight Bias, 28 J Corp L 715, 741 (2003) (“Twenty years further, we think, along the road leading from elegant models 
of the workings of the capital market in a frictionless world, to an understanding of how the market operates in a world 
where information is costly and unevenly distributed, agents are self-interested, transactions costs are pervasive, and noise 
traders are common.”).

165. See Gilson and Kraakman, 70 Va L Rev at 550 n 4 (cited in note 163) (describing an SEC revision informed by 
the hypothesis). But see Michelle N. Comeau, Comment, The Hidden Contradiction within Insider Trading Regulation, 53 
UCLA L Rev 1275, 1297–98 (2006) (asserting that the SEC has partially, though not completely, moved away from the 
hypothesis).

166. See, for example, Lynn A. Stout, The Mechanisms of Market Inefficiency: An Introduction to the New Finance, 28 J 
Corp L 635, 635 (2003) (criticizing the hypothesis and promoting a new model of securities markets).

167. Fama, 46 J Fin at 1575 (cited in note 160).

168. Fama’s three categories initially represented different tests for determining price behavior, but have since been 
widely adopted “as a classification of market responses to particular kinds of information.” Gilson and Kraakman, 70 Va L 
Rev at 556–57 (cited in note 163) (emphasis omitted). Fama credits Harry Roberts for distinguishing between the weak 
and strong forms. See Fama, 25 J Fin at 383 n 1 (cited in note 160).

169. Gilson and Kraakman, 70 Va L Rev at 593 (cited in note 163) (arguing that, given an initial distribution of infor-
mation, certain capital market mechanisms are better at achieving efficiency because of how people act on information).

170. The weak, semi-strong, and strong categories are sometimes used as shorthand to describe the efficiency of mar-
kets. See id at 556 & n 28.

171. See id at 607–08 (explaining and displaying relationships between information costs, market efficiencies, and the 
Fama categories).

172. See notes 165–66 and accompanying text.
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Processing costs take many forms. In the capital markets, considering only a 
stock price—a one-dimensional variable—involves relatively low processing costs. 
Interpreting synthesized information, such as a financial statement or analyst report, 
increases processing costs. Interpreting nonsynthesized information maximizes pro-
cessing costs. In the context of fraud against the government, checking for a criminal 
action—a binary variable, {criminal action, no criminal action}—minimizes informa-
tion processing costs. Synthesized administrative reports or administrative investiga-
tions require more processing costs than merely checking for an indictment. Infor-
mation processing costs peak for raw, nonsynthesized information. The structure of 
the enumerated sources prong follows this model, allowing contemporary research to 
inform the boundaries of the enumerated categories.

a) Easily accessible information: no claim. In the simplest case, a government pros-
ecutor acts on known fraud.173 For example, a government audit may uncover discrep-
ancies between a government contractor’s reported fuel charges and the actual cost of 
fuel. In other words, there is no secret; the fraud is then “open and notorious.”174

When information is broadly distributed and processing costs are low, the weak 
form of the efficient markets hypothesis predicts that the market operates relatively 
efficiently. In the market context, the financial press routinely reports simple, sum-
marized information such as historical price information;175 in the fraud context, out-
comes of government actions are publicized.

In this situation, a potential relator has no value to add, so she should not be 
given an incentive to litigate a qui tam action. The law matches the outcome predicted 
in this information model; the qui tam provision prohibits actions based on existing 
government action.176 In fact, this precise form of low-processing-cost information—a 
preexisting government indictment—served as the catalyst for the first round of qui 
tam reform.177

b) Information of intermediate accessibility: no claim. Often, the government may 
not have actual knowledge of fraud, but should be on notice for fraud. The government 
produces many routine reports and investigations. It produces these reports at some 
cost because the information is more easily understood in a synthesized form than in 
the form of raw data. Consider a compiled expense report compared to a collection of 
receipts, or a compiled legislative history for a particular statute compared to a stack of 
Congressional Record volumes. Examining presynthesized reports essentially reduces 

173. In Secretary Rumsfeld’s language, these are “known knowns.” See note 155. Careful readers may note the earlier 
claim that by definition the government has incorrect information when a party has submitted a false claim. “Known fraud” 
used here means that the government knows that the information submitted by the perpetrator is fraudulent. In other 
words, it knows about the discrepancy between the true state of facts and the fraudulent claim.

174. This explanation invokes only the familiar phrasing of adverse possession, not its substance.

175. See Gilson and Kraakman, 70 Va L Rev at 609 (cited in note 163).

176. See 31 USC § 3730(e)(3) (“In no event may a person bring an action . . . which is based upon allegations or trans-
actions which are the subject of a civil suit or an administrative civil money penalty proceeding in which the Government 
is already a party.”).

177. See notes 25–28 and accompanying text.
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the costs of discovering fraud compared to examining raw data.178 A prosecutor with 
limited resources will turn first to compiled reports or preexisting investigations.

Information contained in a synthesized form fits Scheppele’s shallow secrets mon-
iker and the semi-strong Fama category.179 Search costs for shallow secrets are low 
because the inquirer “can ask for the information directly” and is rewarded with direct 
answers.180 Perhaps more importantly, the inquirer can construct a cost-benefit calcu-
lation to determine whether the costs of searching for and acting on the information 
are worth it. Similarly, information processing costs in the semi-strong category reflect 
savings from realizing the value of work done by others.181 In the securities context, 
for example, “information intermediaries” such as analysts prepare synthesized reports 
for investors that decrease the processing costs compared to investors independently 
determining securities valuations.

Accordingly, because a synthesized report or investigation lowers the relative cost 
of discovery, the relator has little value to add; she should not have a qui tam cause of 
action. Here, too, the law matches well to the information model: the public disclo-
sure bar generally prohibits qui tam actions based on information contained in these 
reports or investigations.182

c) Difficult to access information: qui tam action as incentive. For some fraud, how-
ever, the government is not on notice. Given the limited resources of government agen-
cies, as well as the deterrent effects of criminal and civil fraud penalties, the govern-
ment cannot and need not investigate all spending for potential fraud.183 Therefore, 
some government spending escapes the scrutiny and analysis of a government report 
or investigation.

Fraud that has not been reported or investigated fits the deep secrets category and 
the strong Fama category.184 Unlike shallow secrets, direct questions do not uncover 

178. Consider also the case of financial information disclosed in footnotes to financial statements compared to infor-
mation incorporated into the primary financial statements, such as balance sheets. Interpreting footnotes requires more 
processing costs than interpreting balance sheet figures. See David Hirshleifer and Siew Hong Teoh, Limited Attention, 
Information Disclosure, and Financial Reporting, 36 J Accounting & Econ 337, 339 (2003) (“[I]nformation that is presented 
in salient, easily processed form is assumed to be absorbed more easily than information that is less salient, or that is only 
implicit in the public information set.”). 

179. Or “known unknowns.” See note 155.

180. See Scheppele, Legal Secrets at 21 (cited in note 156) (explaining shallow secrets).

181. See Gilson and Kraakman, 70 Va L Rev at 607 (cited in note 163) (describing the semi-strong Fama category and 
its lower information costs due to economies of scale resulting from cooperative efforts).

182. See 31 USC § 3730(e)(4)(a) (“No court shall have jurisdiction over an action . . . based upon the public disclosure 
of allegations or transactions in a criminal, civil, or administrative hearing, in a congressional, administrative, or [GAO] 
report, hearing, audit, or investigation.”). Note, however, that the public disclosure bar still requires prong one: actual public 
disclosure. In other words, if the government has not disclosed its reports, either through FOIA or more traditional public 
disclosures, a potential relator may still have a cause of action. See note 63. This range of potential actions is the direct result 
of the 1986 amendments, which changed the broad bar from covering all government knowledge to only publicly disclosed 
government knowledge; this choice properly aligns the relator’s incentives, given the asymmetric information a relator faces 
when the government has not disclosed its knowledge. See Part I.A. Note also that the public disclosure bar contains excep-
tions, such as the original source exception. See note 9.

183. See note 40.

184. Or “unknown unknowns.” See note 155.
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deep secrets.185 In the fraud context, the inquirer must uncover two pieces of raw in-
formation: the misrepresented facts, X, as well as the true set of facts, Y. Search costs 
for deep secrets are high because the inquirer must not only uncover X and Y, but she 
must also process the information into the allegation of fraud, Z. In contrast, shallow 
secrets have already been synthesized into Z, or at least into the unit (X + Y). Cost-
benefit calculations are largely meaningless for deep secrets because, by definition, the 
inquirer is unaware of even the possibility of hidden information. The probability of 
discovery, then, is nearly zero, or, more realistically, somewhat uncertain.186 

Accordingly, information processing costs peak in Fama’s strong category. When 
the information is hidden in nonsynthesized raw data, “[p]rocessing costs are higher 
because the information is less intelligible.”187 In the securities markets, the strong cat-
egory may reflect, for example, information held by insiders that is not reported in the 
Wall Street Journal’s “Heard on the Street” column.188 Processing information in this 
category requires individual expenditures of human capital that are not shared among 
many as they are in the case of the semi-strong analyst reports. If a market were strong-
form efficient, securities prices would still accurately reflect even this hidden informa-
tion. But the general recognition that markets are not strong-form efficient because of 
nonzero processing costs implies that incentives are necessary to bring this information 
forward when parties are not otherwise able to capitalize on the information as they are 
in the securities markets.189

Is a strong-form efficient market possible? The Grossman-Stiglitz paradox cap-
tures the idea that people with information require an incentive to act on that in-
formation.190 This paradox, that a strong-form efficient market is impossible, follows 
directly from the fact that transactions and information are costly.191 Applied to this 
problem, a potential relator will not, absent an incentive, incur the search and process-
ing costs to uncover fraud. Even if the potential relator already knows the information, 
she would still require an incentive to act on that information by bringing a lawsuit. 

185. Compare note 180 and accompanying text.

186. Note that uncertainty as used here is different from risk. Uncertainty does not mean that the probability of discov-
ery is low, but rather that the range of potential probabilities is large.

187. See Gilson and Kraakman, 70 Va L Rev at 607 (cited in note 163) (describing various factors that increase infor-
mation costs in the strong Fama category).

188. See Fama, 46 J Fin at 1605, 1607–08 (cited in note 160) (summarizing the effects of published private informa-
tion).

189. Of course, the hidden information in this context often takes the form of insider information. Much of the legal 
discussion of the efficient markets hypothesis grapples with the question of insider trading. See generally, for example, 
Comeau, Comment, 53 UCLA L Rev 1275 (cited in note 164) (discussing the efficient markets hypothesis in the context of 
insider trading disclosure rules); Gilson and Kraakman, 70 Va L Rev 549 (cited in note 163) (demonstrating the usefulness 
of the theory by applying it to insider trading).

190. See Grossman and Stiglitz, 70 Am Econ Rev at 405 (cited in note 172) (explaining that “because information is 
costly . . . those who spent resources to obtain it [must] receive . . . compensation”). 

191. See id. See also Richard A. Posner, Economic Analysis of Law 51 (Aspen 7th ed 2007) (noting that “[t]ransaction 
costs are never zero” when discussing refinements of the Coase Theorem); R.H. Coase, The Problem of Social Cost, 3 J L & 
Econ 1, 15–19 (1960) (explaining that the assumption of no transaction costs “is, of course, a very unrealistic assumption”). 
For a more thorough examination of the role of transaction costs, see Pierre Schlag, The Problem of Transaction Costs, 62 S 
Cal L Rev 1661, 1695 (1989) (“[I]n making the zero transaction cost assumption, one eliminates so many features of the 
real world that any subsequent conclusions reached in the analysis are largely irrelevant for the real world.”).
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The Grossman-Stiglitz paradox suggests that absent those required incentives, the 
information may never become public. And while Grossman and Stiglitz initially re-
fused to comment on “the social benefits of information,”192 it should come as no sur-
prise that uncovering fraud against the government is socially beneficial.

In this category, then, a relator may add significant value. The government pros-
ecutor is not on notice for potential fraud and when searching for fraud will probably 
turn to lower-cost methods such as presynthesized reports or investigations. In con-
trast, a relator may be an expert in the field or she may have simply stumbled upon 
suspicious activity.193 In any event, a potential relator with expertise, skill, or even luck 
is better situated to uncover fraud than a prosecutor facing raw data. Therefore, a rela-
tor has significant value to add.

Shallow secrets and the semi-strong category are different from deep secrets and 
the strong category in this fraud situation because shallow secrets may be uncovered 
through synthesized information, which reduces the value a relator may add. The syn-
thesis and analysis that accompany agency reports or investigations are the hallmark 
of shallow secrets and the semi-strong category.

4. Applying the models to the statute.

The public disclosure bar enumerates four triggering government sources: reports, 
hearings, audits, and investigations.194 Each of these sources typically involves addi-
tional synthesis and analysis beyond the raw data. Additionally, disclosures in news 
media sources bar qui tam actions.195 Like the enumerated government sources, news 
media sources are in the very business of compiling, synthesizing, and analyzing infor-
mation. No enumerated source, government or otherwise, encompasses raw data.

The enumerated sources prong of the public disclosure bar should be interpreted 
with this distinction in mind. Part III.C.1 concluded that, based on noscitur a sociis, 
the terms “administrative report” and “administrative investigation” should be consid-
ered in the context of the surrounding terms, all of which connote some value-added 
synthesis or analysis. Part III.C.2 concluded that the legislative history, evidenced by 
the differences in the amendments and confirmed by the record and the courts, indi-
cates that the modern public disclosure bar is geared towards setting the correct incen-
tives. Considering the underlying document itself unites these two lines of analysis by 
making the categorical determination at the document level, not the disclosure level. 
Considering the document gives effect to the 1986 amendments, while allowing all 
FOIA requests to trigger the bar leaves us largely in the 1943 universe. Consider-
ing the document gives meaning to the second prong of the public disclosure bar, 

192. Grossman and Stiglitz, 70 Am Econ Rev at 405 (cited in note 172).

193. The chance of an expert stumbling upon suspicious activity is not particularly unlikely. In Catholic Healthcare, the 
relator initially investigated animal abuses, not fraud. The relator uncovered fraud only as a byproduct of the animal inves-
tigations. See 445 F3d at 1149–50. Scheppele also notes that “deep secrets may be discovered by luck.” Scheppele, Legal 
Secrets at 75 n 30 (cited in note 156).

194. See 31 USC § 3730(e)(4)(a). While these sources are somewhat qualified, the qualifications are not relevant here.

195. Id (“No court shall have jurisdiction over an action under this section based upon the public disclosure of allega-
tions or transactions . . . [in] the news media.”).
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while allowing all FOIA requests to trigger the bar merely folds the second prong into 
the first. Considering the document gives meaning to the statutory terms in context, 
recognizing that hearings, audits, investigations, and the news media all add value to 
raw data by analyzing and synthesizing, while some FOIA disclosures do not. Finally, 
considering the document sets the right incentives for relators. It does not allow rela-
tors to recover in a purely parasitic action, nor does it allow relators to act when the 
government should be on notice of potential fraud. It encourages relators to act when 
the government has the raw data but not the expertise or resources to analyze it; it 
encourages relators to act when the government is not on notice for potential fraud.

Making the categorical determination at the document level rather than the dis-
closure level involves more costs than the bright-line rule of allowing all FOIA disclo-
sures to trigger the bar. These costs are both necessary and efficient. They are neces-
sary because, as described in this Part, the statute calls for an individual determination 
for each document. While the statute establishes a bright-line rule for certain types of 
documents, courts must still determine whether each document fits into one of those 
document categories. This solution does not create a murky standard not present in 
the text of the statute, but rather fixes the appropriate level of abstraction for making 
the categorical determination. It is efficient because the costs of such determinations 
are low while the benefits are high. The test calls for only determining whether a docu-
ment is of a certain type; such a determination is simple and low-cost. In fact, it is the 
same determination that would be required if the same document were disclosed via a 
different method. And because fraud against the government is high and the govern-
ment detects fraud at such low rates,196 the benefits—increasing fraud detection by 
increasing incentives—are high.

Note that this test does not create a rule that FOIA-disclosed documents do not 
trigger the public disclosure bar of the qui tam provision. Part III.C.1.b provides sev-
eral examples of documents that may trigger the bar. For example, actual administrative 
reports or actual administrative investigations should trigger the bar regardless of the 
disclosure mechanism, as long as they were, in fact, publicly disclosed.

But the same Part also provides examples of documents that have actually been 
requested and disclosed that fall on the opposite end of the spectrum and should 
not trigger the public disclosure bar because they do not trigger one of the enumer-
ated document types—the most obvious examples include documents that are mere 
compilations or documents that are not even authored by the government. The mere 
existence of these disclosed documents, which would have to be particularly elastic197 
to stretch far enough to be considered an administrative report or an administrative 
investigation, should be enough to recognize that not all FOIA disclosures trigger the 
public disclosure bar.

Instead, the statute calls for an individual assessment of each document. The 
method of disclosure, FOIA for the purposes of this Comment, matters for the first 

196. See notes 4 and 7 (describing fraud levels); notes 38, 40, and accompanying text (describing low detection rates).

197. See United States v Torres, 751 F2d 875, 886 (7th Cir 1984) (“Statutory language, to be stretchable, should be 
elastic.”).
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prong, whether the document was in fact publicly disclosed. But prong two, the enu-
merated sources requirement, shifts the analysis to the document type; the disclosure 
method must fall out of the equation.

D. Potential Refinement: Alternate Reward Structure

So far, this solution has presented the appropriate interpretation of the existing public 
disclosure bar. Importantly, it fits within the language of the statute and allows a court 
to make the same types of determinations for FOIA-disclosed documents as it would 
for any other document. It requires no action by Congress. Fortunately, the structure of 
the modern qui tam provision came very close to the just-right Goldilocks standard, as 
demonstrated by how the results of the efficient capital markets hypothesis and Gross-
man-Stiglitz paradox fit right in.

That said, the modern statute is not perfect. Careful readers may have noticed sev-
eral simplifying assumptions. For example, Part III.C.3(b) assumed that prosecutors 
act on all information that is easily digestible. Resource constraints, agency problems, 
and simple mistakes surely prove this assumption false.

This silent assumption led to the claim that the government does not need to pro-
vide an additional incentive to litigate, which in turn led to the conclusion that qui tam 
actions in this category should be barred, in line with the statutory text. But prosecu-
tors surely leave some low- and medium-hanging fruit on the tree.

A sliding qui tam reward may align the incentives more appropriately and result in 
increased recoveries for the government. The sliding system does not require a com-
plex design. At one end of the scale, the Marcus end,198 a relator should receive no 
compensation for actions based on filed criminal actions or other such documents. 
At the other end, a relator should receive the most compensation for actions based 
on nonpublic information. In the middle, courts would scale the reward based on the 
synthesis required to uncover the fraud. A relator who brings an action based on a 
compiled report, for example, would recover a fraction of what she would recover if the 
document contained only raw data and she had analyzed it herself.

This system, of course, does not fit within the statutory language, so it would re-
quire legislation. It would also introduce additional decision costs. Whether the com-
plexities are worth the trouble might be answered by an empirical analysis.

CONCLUSION

Successfully recovered fraud against the government totals in the billions of dollars. 
Undetected fraud may be orders of magnitude greater. Private qui tam litigants have 
demonstrated their value by helping to recover more than half of the total recoveries 
over the past two decades.

Private plaintiffs may only act to help recover fraud thanks to the qui tam provi-
sion of the False Claims Act. Over the past century and a half, we have witnessed three 
versions of the qui tam provision: the overly permissive original 1863 version, which 

198.  See note 27 and accompanying text.
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encouraged unnecessary and parasitic litigation; the overly restrictive 1943 version, 
which prohibited almost all private suits; and the current 1986 version, which struck 
an appropriate balance between the two extremes.

Some courts, however, have interpreted the modern qui tam provision in a way 
that essentially reverts back to the 1943 version and ignores half of the statutory text 
by triggering the public disclosure bar with any FOIA disclosure. Such a restrictive 
interpretation of the qui tam provision is inconsistent with the language of the statute, 
the history of the False Claims Act, and the value-added approach the history and 
statute call for.

The modern False Claims Act uses a two-part test for the public disclosure bar. 
The statute bars qui tam actions if they are based on (1) a publicly disclosed docu-
ment that (2) fits into one of several enumerated categories. FOIA is essentially a 
statute that requires publication of government information, so it probably satisfies 
the first prong. But the only documents that trigger the second prong involve synthesis 
or analysis above and beyond raw information. FOIA serves to disclose both types of 
documents—those that include such synthesis and analysis as well as those that do 
not. A rule that triggers the test for all FOIA documents folds the second prong into 
the first, and is thereby overinclusive, ignores the history and the language of the stat-
ute, and creates the wrong incentives.

Potential relators need incentives to act when the government is not on notice of 
potential fraud, but need no incentives when the government should be on notice. In-
terpreting the public disclosure bar as requiring consideration of the document itself, 
rather than the disclosure method, sets the correct incentives as intended by Congress 
and gives full effect to the history and language of the statute.
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Supreme Effort: 
One Lawyer’s Odyssey to the United States Supreme Court in a 

False Claims Act Case

James B. Helmer, Jr.1

I. CERTIORARI 

For fourteen years my partners Paul Martins, Rob Rice and I had worked on a False 
Claims Act case concerning poorly constructed and uninspected generator sets sold 
to the United States Navy. These generator sets (Gen-Sets) provided all the electric-
ity which allowed the Arleigh Burke–class destroyers to track and defeat 100 targets 
simultaneously on land, on water, in the air and under the water. Without the electric-
ity provided by the Gen-Sets, the destroyers would have a very short life expectancy 
in combat. 

After a five-week jury trial in Dayton, Ohio and on the eve of giving the case to 
the jury for decision, the trial court dismissed the case on the basis that there was no 
evidence that the invoices for payment from the subcontractors who built the Gen-
Sets to the prime contractor were provided or “presented” to the Navy. The trial court 
based the decision principally on a split decision from the District of Columbia Court 
of Appeals authored by then-Appellate Judge John Roberts.2 

We appealed. A divided Sixth Circuit Court of Appeals reversed the trial court 
and determined that Judge Roberts was wrong in holding that any section of the False 
Claims Act except for Section (a)(1) required “presentment” of a claim for liability to at-
tach so long as government funds were involved. The case was remanded for a retrial.3

As the time for petitioning the United States Supreme Court to grant certiorari 
to review the Sixth Circuit’s opinion was about to expire, the defendants got a new 
lawyer—former Solicitor General Theodore Olson. Attorney Olson requested an ex-
tension of time to prepare a certiorari petition. Justice Stephens, without waiting for 
any responses, granted the motion. 

Mr. Olson’s certiorari petition was filed on August 17, 2007. It was soon joined 
by an amicus curiae filing by the United States Chamber of Commerce. The Chamber 
urged the Supreme Court to take the case and overturn the Sixth Circuit because 
business owners were now somehow unsure whether they could defraud the govern-
ment and be pursued under the False Claims Act. 

The odds of any case being accepted by the United States Supreme Court are 
astronomical. The Court will receive in the neighborhood of 9,000 certiorari petitions 
in a term but will take only about five dozen. The issue of statutory construction in 

1. President, Helmer, Martins, Rice & Popham Co., L.P.A., 600 Vine Street, Suite 2704, Cincinnati, Ohio 45202. See 
www.fcalawfirm.com.

2. United States ex rel. Totten v. Bombardier Corp., 380 F.3d 488 (D.C. Cir. 2004), cert. denied, 544 U.S. 1032 (2005).

3. United States ex rel. Sanders v. Allison Engine Co., 471 F.3d 610 (2006), vacated and remanded, 553 U.S. __, 2008 U.S. 
Lexis 4704 (2008).
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our case was interesting but not particularly difficult. We thought the Supreme Court 
would have better things to do. 

In this century, Mr. Olson has enjoyed remarkable success as an advocate before 
the United States Supreme Court. Having twice argued successfully Gore v. Bush to 
the high court, which many believe determined who became President, Mr. Olson 
spent several years as George Bush’s nominated Solicitor General, arguing the posi-
tion of the United States on many cases before the Supreme Court. 

And the Chamber of Commerce has a truly remarkable record of success in ob-
taining Supreme Court review. Approximately one-half of the cases it urges the Su-
preme Court to take and review are accepted by the Supreme Court. 

The Supreme Court granted the Petition for Certiorari on October 29, 2007. 
When the Supreme Court grants certiorari to review an appellate court decision, 

it overturns the appellate decision 80 percent of the time. We had our work cut out 
for us. 

The Clerk’s Office sent many materials to us. We were informed that our case would 
be heard in about four months at the February 2008 session. We were provided a calen-
dar which gave five possible days set aside for argument in the last two weeks of Febru-
ary. We were also sent various rules and handbooks concerning the Supreme Court. 

II. GETTING STARTED

After three decades of trial practice with little direct contact with the Supreme Court, 
I had resigned myself to the playing fields of the various trial and appellate courts to 
which my clients’ causes take me. I was shocked the Supreme Court was fitting one 
of our cases into its schedule. It was like being invited to play in the Super Bowl. As a 
Cincinnati Bengals fan, I knew how unlikely it was to get to the Super Bowl and how 
unpleasant the final result of the trip can be. 

It took about a day for the shock to wear off. It was suggested we hire one of the Su-
preme Court “mafia,” the small group of attorneys in D.C. specializing in Supreme Court 
cases, to argue the case. But, such experts do not come cheap. Moreover, who could we 
hire who had spent as many years as I had dealing with the False Claims Act (24) or 
working on this destroyer case (14)? To quote Ulysses on his Odyssey: “No Man.” 

Opportunity arrives each and every day for all of us. Most opportunities we turn 
down. A few we seize. This looked like one I should embrace. I decided to become a 
Supreme Court lawyer. 

My first call was to Jeb White, Executive Director of Taxpayers Against Fraud, 
who had already authored an amicus curiae brief in support of our position in the 
Court of Appeals. Jeb is a young lawyer who eats, drinks, and sleeps the False Claims 
Act and is totally dedicated to its effective implementation. Jeb had also played a back-
ground role in two previous False Claims Act cases which had been decided by the 
Supreme Court. 

As it turned out, my first call was the right one to make. Over the next several 
months, Jeb White played a huge role. His advice was always right on target. His 
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contacts wide-ranging. His scholarship superb. But, most of all, his organizational 
approach was fascinating to watch. In my numerous telephone calls with him, I took 
pages of notes. His e-mails would fill a box. Jeb would eventually be involved in all 
aspects of the preparation including organizing several amicus curiae, co-authorizing a 
brief, participating and planning the moot courts, enlisting scholars to write on issues, 
coordinating with the United States Department of Justice to join in the argument on 
our side, tracking down transcripts of the Supreme Court arguments on the histori-
cally significant Marcus v. Hess4 and Bornstein5 False Claims Act cases, attending all 
the moot courts, and finally the Supreme Court argument itself. In short, if you had 
Jeb on your side, you did not need much else. 

A. Georgetown Supreme Court Institute 

Jeb’s first suggestion was to immediately contact the Georgetown Supreme Court In-
stitute to determine if they would accept me as a candidate for training in their moot 
court program. Georgetown Law School has built a replica of the United States Su-
preme Court courtroom at its Washington, D.C. campus. The Georgetown Supreme 
Court Institute invites former Supreme Court law clerks, federal Court of Appeals 
judges, law professors and lawyers who have argued before the Supreme Court to 
review the briefs and act as Supreme Court justices in training lawyers to argue to the 
high court. 

The ground rules were pretty simple. The Georgetown Supreme Court Institute 
will train counsel for one side of the case only and decides who that is on a first-come 
basis. Thus, the need to contact the Institute immediately. Second, the Institute will 
schedule the moot court training session as close to the actual Supreme Court argu-
ment as possible. It wants the trainee completely prepared—as its moot court jus-
tices will be—so that the trainee can get the most out of fine-tuning the argument. 
My Supreme Court argument was scheduled for Tuesday, February 26, 2008. The 
Georgetown Supreme Court Institute would hold my moot court training on Friday, 
February 22, 2008. 

B. Amicus Curiae 

Before the Sixth Circuit Court of Appeals, the United States Department of Justice 
had filed an amicus curiae brief supporting our position and attacking the Totten deci-
sion. In addition, the Department of Justice Appellate Division dispatched a very able 
and experienced advocate, Steve Frank, to appear and argue. False Claims Act cases 
are unique in that the United States is always the real party in interest even when the 
Department of Justice elects (as it did in the destroyer case) to permit the relator and 
his counsel to handle the case. Accordingly, we had no difficulty in providing a few of 
our precious argument minutes to Mr. Frank so he could articulate the interests of the 
United States in assuring the False Claims Act was properly interpreted. 

4. 317 U.S. 537 (1943) 

5. 423 U.S. 303 (1976)
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But at the Supreme Court level, the interests of the United States are represented 
not by the Department of Justice Appellate Division but rather by the Solicitor Gen-
eral’s office. That office would determine what position, if any, the United States would 
advocate and whether a representative of the United States would appear before the 
Supreme Court. 

As it turned out, the Solicitor General did file a brief in support of our position 
and did assign one of its more experienced advocates, Malcolm Stewart, to share our 
argument time. But, this was never confirmed to us until the evening of the date on 
which amicus curiae briefs were due when we saw the Solicitor General’s brief for the 
first time. Although the Supreme Court regularly grants the Solicitor General’s re-
quest for argument time, about once a term, for no explained reason, the Court denies 
such request. We dodged that bullet and the request to participate was granted.

Jeb White had obtained commitments from others, including Taxpayers Against 
Fraud6 as well as one of the chief architects of the False Claims Act, Senator Charles 
Grassley (R. Iowa), to submit amicus curiae briefs on our behalf. We played no part 
in such briefing. Indeed, we only saw such briefs after they were already filed with the 
Supreme Court. But it was always comforting to know others agreed with our views 
and were working hard to express such opinions on this important case. 

The amicus curiae briefs filed in support of our views addressed the principal ar-
guments of the petitioners and also took head-on many of those raised by the amicus 
curiae supporting the petitioners. Such briefs underscored what we considered to be 
the appropriate outcome of this case and the significance for the Supreme Court to 
make the correct call. There were three amicus curiae briefs filed on behalf of the pe-
titioners. Including the Solicitor General’s, there were six amicus curiae briefs filed on 
our behalf. 

C. Briefing

Words, logic. and precedent are a lawyer’s tools. A persuasive argument is the product 
of the proper and best use of such tools. As the respondent, our brief needed to re-
ply to arguments presented by our opponents. We had, of course, already briefed the 
issues in the lower courts on several occasions. The certiorari petition outlined peti-
tioner’s principal arguments as well as framing the question presented. Such question 
determined the scope of what the Supreme Court had elected to review and consider. 
Thus, we were able to begin drafting our brief even before petitioner filed the brief to 
which we would be responding. 

In this case, petitioners relied heavily and successfully before the trial court on 
then-Judge Robert’s majority opinion in Totten. Petitioners repeated this performance, 
albeit unsuccessfully, before the Court of Appeals. As Judge Roberts was now the Chief 
Justice of the Supreme Court, we expected again to see his Totten analysis repeated. 
We were not disappointed. 

6. Cost underwritten by Taxpayers Against Fraud Lawyer of the Year Mike Behn. In my opinion, Mike should be Lawyer 
of the Century. I know his clients agree. 
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In Totten, a strong and well-reasoned dissent had been penned by Circuit Judge 
Merrick B. Garland. Judge Garland’s reasoning was so thorough that it was hard to 
find much else to say. In addition, the Sixth Circuit Court of Appeals’ decision, though 
not as complete as Judge Garland had been, was a straightforward use of canons of 
statutory construction backed up by legislative history from both the Senate and 
House of Representatives. 

Since the case involved statutory interpretation and construction, we researched 
the view of the current Court and collected from both the literature and Supreme 
Court precedent the canons of statutory construction which would likely be consulted 
and form the framework of the Court’s decision. We learned that some Justices were 
particularly fond of a particular text on statutory construction,7 so we studied it. 

My partner, Rob Rice, devoted his full attention to the brief for several weeks. 
Many others also spent constructive time on this project. It came together without 
great difficulty. We had, of course, spent more than a decade working with the facts 
and law on this case. 

III. ARGUMENT PREPARATION 

A. Know the Decision Makers

All lawyers have at least an academic interest in the make-up of our Supreme Court. 
As a law student and young lawyer clerking for a federal judge, I had paid close atten-
tion to any news concerning the Supreme Court and studied all of the current opin-
ions handed down by the Court and many of the ancient ones. I enjoyed reading books 
about how the Court operated.8 My personal contact with the Justices was very lim-
ited. As a law student I had worked on a law review article written by Professor Ruth 
Bader Ginsberg when she had delivered the Marx Lecture at the College of Law of the 
University of Cincinnati in 1974. I had dinner with Justice Antonin Scalia many years 
ago. I learned he was aware of the False Claims Act. He seemed genuinely intrigued to 
learn that some lawyer actually made his living using that ancient statute. 

As I progressed into an active private trial practice, it became apparent that the 
actions of the Supreme Court had very little direct impact on my day-to-day business. 
Certainly, there were major decisions which had to be studied and applied by all trial 
lawyers. But, there was time to find and study such decisions as well as the decisions 
by the lower courts implementing and explaining the Supreme Court holdings. The 
chances that a trial lawyer from Cincinnati would ever be called upon to appear before 
the Supreme Court were minimal and grew smaller every year. 

7. Lawrence E. Filson and Sandra L. Strokoff, The Legislative Drafter’s Desk Reference: Best Practices in Drafting Federal 
and State Laws and Regulations, (2d Ed. CQ Press 2008). 

8. Jeffrey Toobin, The Nine: Inside the Secret World of the Supreme Court, (Doubleday 2007); Bob Woodward and Scott 
Armstrong, The Brethren: Inside the Supreme Court, (Simon & Schuster 1979); Howard Ball, The Vision and the Dream of 
Justice Hugo L. Black, (Univ. of Alabama Press 1975); J. Harvey Wilkinson, III, Serving Justice: A Supreme Court Clerk’s View, 
(Charterhouse 1974); Joseph C. Goulden, The Benchwarmers: The Private World of the Powerful Federal Judges, (Weybright 
and Talley 1974); Henry J. Abraham, Justices and Presidents: A Political History of Appointments to the Surpeme Court, (Ox-
ford Univ. Press 1974); Robert G. McCloskey, The Modern Supreme Court, (Harvard Univ. Press 1972). 
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Thus, I would need to start from scratch to learn about the current Supreme 
Court, its protocol, and especially the brethren who now occupied each of the nine 
slots who would decide my case. 

First, I read everything I could about each of the nine Justices. From the numerous 
books, articles, and speeches and writings by each of the Justices, I began to believe 
I knew them. I knew where they went to school, how many children they had, what 
their legal careers had been, how they got their Presidential appointments and what 
significant opinions each had authored. I also learned of the collegiality displayed by 
all of the Justices to each other, in contrast to the impression a casual observer might 
reach from seeing some of the combative dissenting opinions. I learned what I consid-
ered to be many personal but illuminating items of individual trivia: what the Justices 
liked to eat, where their law clerks typically came from, what they liked to do with 
their summer recesses, what kind of cars they drove, and even some about their social 
lives. While I would certainly be a stranger to each of them, I did not want to feel that 
any Justice was a stranger to me. 

Second, I wanted to talk to each Justice by name and not make the faux pas I had 
read about where counsel had misidentified the Justice who was questioning him. I 
had color pictures of each Justice, in the order in which they would sit on the bench, 
posted in my office so I could see them every day and all day. As I got closer to the 
argument, I was tested with flash cards and different pictures, some older and some 
more current, of each Justice. My office staff added pictures of Diana Ross, Florence 
Ballard, and Mary Wells, the most successful American vocal group of the ‘60s known 
as the Supremes, to gauge my progress. 

Third, I wanted to know how the Justices conducted themselves during oral argu-
ment. I began reading transcripts of arguments. I had some cassette tapes of the argu-
ments from the landmark decisions, but these were all cases before the current bevy of 
Justices were appointed. 

Somewhere in the process I discovered that the OYEZ project9 had actual tape 
recordings of arguments for about the last ten years with streaming transcripts and 
pictures which could be viewed over the Internet. The contrast between reading a cold 
transcript and hearing the actual argument was stark. You could often tell from the 
tape that a Justice’s questions or comments were sarcastic, were humorous, or some-
times angry, things you would never pick up from just reading the transcript. I listened 
to hundreds of hours of arguments.  

B. Know Your Opponent 

Multinational corporations usually hire top counsel. Having taken a spanking in the 
Court of Appeals, General Motors Corporation reached out to perhaps the best ap-
pellate advocate of his generation, Theodore B. Olson. 

Mr. Olson had successfully argued twice before the United States Supreme Court 
in the Florida election swamp which produced a presidency for George W. Bush. He 
then became President Bush’s selection for the 42nd Solicitor General of the United 

9. www.Oyez.org.
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States, where he continued successfully presenting cases before the United States 
Supreme Court. His background included heading the appellate practice group of 
a major law firm. He had also served a previous tour in the Department of Justice as 
Assistant Attorney General for the office of the Legal Counsel for President Reagan. 
This prior government service was at about the time I rediscovered the Civil War–era 
False Claims Act and began prosecuting the Gravitt case.10 

Mr. Olson’s argument in the Sanders case would be the 49th time he had appeared 
before the Supreme Court. He had been successful in about 75 percent of his previous 
arguments. Personally known and respected by the Justices, articulate, experienced, 
and absolutely at the peak of his game, we expected a formidable presence. We were 
not disappointed. 

Indeed, Mr. Olson had previously argued on behalf of a relator before the Su-
preme Court and prevailed on the issue of relator’s standing to bring a qui tam case.11 I 
had personally argued that same issue successfully 11 times before the lower courts, so 
I made the journey to Washington, D.C., to see Mr. Olson’s Supreme Court argument. 
It was a worthwhile trip. I did not expect then that a few years later I would be arguing 
against Mr. Olson before the same Court. 

Even the best lawyers have weaknesses. Transcripts of many of Mr. Olson’s ar-
guments are readily available. I spent many hours reviewing them. I also consulted 
with several attorneys who had litigated with and against Mr. Olson. Lawyers all have 
noses and they all have opinions about Mr. Olson. I suspected that in some of those 
opinions some truth existed. And, of course, Mr. Olson has lectured and written fre-
quently. Consulting such presentations would also provide clues about him. 

Mr. Olson is obviously very savvy at responding to questions from the Justices. 
But, it seemed to me that he was also very good at times at not answering the question 
he was asked. Rather, he would answer a question he wished he was asked. 

In addition, while I fully expected Mr. Olson to be meticulously prepared—and he 
was—I did not believe he would be very knowledgeable about the tens of thousands of 
exhibits in the trial, the testimony of the dozens of witnesses, or, for that matter, the 
massive record in this case. I expected that he would leave such details to his handlers 
or perhaps to the lawyers who had been unsuccessful in the lower appellate court. I 
received a clue supporting my hunch when Mr. Olson’s associates refused to include 
items in the Supreme Court Appendix from the lower courts which we requested. We 
were told this case presented just an issue of law, after all. 

Thus, what I expected was that Mr. Olson might fumble on questions concerning 
what really happened in this case. But, a fumble is only truly costly if the opposing 
team can recover it. I wanted to make sure we could. As it turned out, I did not have 
to wait long. The first question asked of Mr. Olson concerned what happened below. 
It did not receive a complete answer. The ball was now on the ground and I intended 
to pick it up. 

10. United States ex rel. Gravitt v. General Electric Co., 680 F. Supp. 1162 (S.D. Ohio), appeal dismissed, 848 F.2d 190 (6th 
Cir.), cert. denied sub nom, General Electric Co. v. United States, 488 U.S. 901 (1988).

11. Vermont Agency of Natural Resources v. United States ex rel. Stevens, 529 U.S. 765 (2000).
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C. In a Case of Statutory Construction, You’d Best Know the Statute 

The Supreme Court took this case to interpret the False Claims Act. That statute has 
been around since 1863, when Abraham Lincoln championed qui tam actions as a way 
to deal with rampant malfeasance by government contractors supplying the Union 
Army war machine. 

Although the False Claims Act has received attention from Congress on nearly 
a dozen occasions, it has had only three major iterations: the 1863 version, the 1943 
version, and the 1986 Amendments. 

There exists substantial legislative history for all three versions with the excep-
tion of the House of Representatives for the 1943 version.12 The legislative history 
for the earlier debates is in maddingly tiny print. To aid students of the law, for many 
years I have included all the legislative history in the appendix to my False Claims Act 
treatise. 

The legislative debates are colorful and laced with references to privateers, para-
sites, saw dust substituted for ammunition, freshly painted rotten ships sold as new, 
$400 hammers, and $1,000 coffee pots. Even this author and his first qui tam client are 
referenced as their testimony before both houses of Congress was used in supporting 
the 1986 Amendments.13 Many would find this history interesting. One or more of 
the Justices might seize upon some part of it to advance an argument or question. I 
wanted to know it better than anyone in the court room. 

Years ago, I wrote an office manual on how to handle a False Claims Act case, 
turned it into a book, and had it published. I have since rewritten that book five times 
as False Claims Act law continues to develop and expand. The most recent version was 
published in the fall of 2007, so much of this area of the law was fresh in my mind. Nev-
ertheless, I thought it was wise to review the entire book as I began my preparation. 

I keep behind my desk three collections of False Claims Act research. One is two 
volumes and contains all Sixth Circuit Court of Appeals decisions and most District 
Court opinions within that Circuit. Even still larger are several binders containing the 
leading cases from other jurisdictions. The third, and by far the smallest binder, con-
tains all of the United States Supreme Court decisions about the False Claims Act. I 
had read these materials. Some I had read often. 

I quickly decided that reviewing the lower court decisions would be a waste of 
time. Rarely does it seem the Supreme Court adopts wholesale the analysis, writing, or 
words of inferior courts. But, the Court’s own analysis, writing, and words looms large 
in nearly all decisions. Although I had read the Supreme Court’s False Claims Act 
cases dozens of times, I now had an incentive to know those cases more thoroughly 
than ever. 

12. The House, with only 23 members present, passed a resolution to abolish all the qui tam provisions of the False 
Claims Act on April Fool’s Day, 1943, at the urging of Attorney General Francis Biddle. No hearings or debates were held. 
James B. Helmer, Jr., False Claims Act: Whistleblower Litigation, §2–5 at p. 50 (5th ed. Top Gun Publishing 2007). 

13. False Claims Reform Act: Hearings on S. 1562 Before the Subcommittee on Administrative Practice and Procedure of 
the Senate Comm. On the Judiciary, 99th Cong., 1st Sess. 49–61 (1985); False Claims Act Amendments: Hearings Before the 
Subcommittee on Administrative Law and Governmental Relations of the House Judiciary Committee, 99th Cong., 2d Sess. 
353–354, 389 (1986).
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Fortunately, there are only 12 Supreme Court False Claims Act decisions.14 I had 
previously studied and written about each of them. I had cited most of them in the 
various briefs I have submitted to numerous courts in the more than 50 qui tam cases 
I have handled. But, with a renewed sense of urgency, I outlined each one. I then 
prepared a two-page memorandum about each case, including any separate opinions, 
with emphasis on how it might be relevant to the arguments in Sanders. Nearly all the 
cases made points, had quotes, or had analysis around which the current Court could 
decide Sanders. Those memoranda would eventually become half of the Supreme 
Court notebook I would take to the podium. 

Because Bornstein had involved subcontractors as our case did, it deserved special 
attention. Interestingly, although Justice Stevens was a member of the Court when 
Bornstein was decided, he did not participate in that decision. It would have been nice 
to have had his thoughts about subcontractors who cheat the taxpayers. However, as 
a former Navy officer in World War II, I did not think Justice Stevens would have 
warm and fuzzy feelings for Navy subcontractors who delivered substandard critical 
hardware. 

Of next importance to me were the decisions in which current members of the 
Court participated. These decisions made it clear that many members of the Court are 
very critical of the language of the False Clams Act and some are down right hostile 
to its drafting. The Solicitor General’s attempts to defend the language had received 
decidedly mixed reviews. In fact, the most recent decision of the Supreme Court in 
2007 had pointedly rejected the Solicitor General’s arguments and view.15 A storm 
was gathering. 

While this trend concerned me, it got worse. Next, I turned to the transcripts of 
the oral arguments in the False Claims Act cases. 

Transcripts are available, with some effort, of all the False Claims Act oral argu-
ments in the Supreme Court. I studied them all. As I considered myself something of 
a student in this area, I attempted to answer all the questions in my own words. While 
I may not have improved on any of the answers given by my colleagues, it was part 
of my preparation. And, although I know some lawyers who are perfectly capable of 
losing arguments with themselves, I say that I did not lose any of those make-believe 
arguments.

I was trying to determine both what questions I might receive, who would be ask-
ing the questions, and what I could point to that would both satisfy the examiner and 
help establish our position for the other Justices. I was shocked to discover that each 
of the Justices save one would ask questions, that the questions would likely be pre-
pared well in advance and designed so little wiggle room would be available, and that 

14. United States Supreme Court False Claims Act opinions: Allison Engine Co., Inc. v. United States ex rel. Sanders, 553 
U.S. __, 123 S.Ct. 2123 (2008;) Rockwell International Corp. v. United States ex rel. Stone, 549 U.S. 457 (2007); Graham Co. 
Soil & Water Conserv. Dist. v. United States ex rel. Wilson, 545 U.S. 409 (2005); Cook Co., Ill. v. United States ex rel. Chandler, 
538 U.S. 119 (2003); Vermont Agency of Natural Resources v. United States ex rel. Stevens, 529 U.S. 765 (2000); Hughes Air-
craft Co. v. United States ex rel. Schumer, 520 U.S. 939 (1997); United States v. Halper, 490 U.S. 435 (1989); United States v. 
Bornstein, 423 U.S. 303 (1976); United States v. Neifert-White Co., 390 U.S. 228 (1968); United States v. McNinch, 356 U.S. 
595 (1958); Rainwater v. United States, 356 U.S. 590 (1958); United States ex rel. Marcus v. Hess, 317 U.S. 537 (1943).

15. Rockwell International Corp. v. United States ex rel. Stone, 549 U.S.457 (2007). 
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whatever answer was provided would likely be unacceptable to some of the Justices. 
What a challenge. 

I also learned from reviewing the transcripts how failing to answer directly these 
well-prepared, scripted questions had led to arguing counsel being slammed not only 
by the questioning Justice but also and often by that Justice’s brethren. Evading the 
loaded questions invariably led to members of the Court embarrassing some fine ad-
vocates. I became determined not to join that club. 

After I had studied all the transcripts, I discovered that many of the arguments, 
essentially those in the last ten years, can also be heard on tape. Listening to the argu-
ments while following the written transcript caused a whole new realization. I could 
now hear the inflection in the Justices’ words. Were they angry, sarcastic, thoughtful, 
disappointed? Sometimes, and for one Justice in particular, they seemed to be using 
the questions for a cheap laugh. I spent many hours listening to the arguments to pre-
pare for making a presentation which would largely consist of answering questions. 

D. Know Your Case

The Supreme Court reviews and opines in about 60 or so major cases each year. I do 
not do that many in ten years. As this was my clients’ and my only shot before this 
Court, I figured I should know the case better than anyone in the Courtroom. 

I already had a head start. My partners, Paul Martins and Rob Rice, and I had 
worked on this case for fourteen years. We thought it unlikely our opponent would 
spend fourteen days preparing. Nor could the Court, with its docket, devote the time 
to the case that we could. 

Since our opponents did not want any part of the trial or factual record included in 
the joint appendix, we had a clue that they would be incapable of advancing any argu-
ment based on the facts and, therefore, probably spending little if any time understand-
ing those facts or the nuances of government contracting or warship construction. Per-
haps the case would not turn on the facts. But I was convinced the facts were compelling 
and, if presented properly, would make it difficult for five Justices to conclude that the 
Navy and the taxpayers had not been cheated. The facts became my white whale. 

The five-week jury trial in this case produced a massive record of transcripts, ex-
hibits, trial briefs, arguments, evidentiary rulings, evidentiary stipulations, and eviden-
tiary summaries. I had taken twenty notebooks of notes during the trial. The Sixth 
Circuit Joint Appendix itself was 1,735 pages. I reviewed every word. 

There is nothing like the specter of being embarrassed before your client, partners, 
professional colleagues, and the whole world to sharpen your focus. I had thought 
I was prepared when I argued before the Sixth Circuit Court of Appeals. But this 
was different. I now saw things in the record which had not seemed significant to me 
before. I figured several of these matters would be unknown to my opponents but 
perhaps vital to the Court’s ultimate resolution of the case. 

I will not disclose all of those items here as I plan to retry this case and use them 
in ambush. But, there is one I should mention since it became pivotal in the oral 
argument. 
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The Defendants had successfully convinced the Trial Judge, and now were arguing 
to the Justices, that we had not entered into evidence any claim for payment that the 
subcontractors had submitted to the Navy and, therefore, without evidence of such 
“presentment” we could not prevail. We had, of course, not shown the invoices from 
the prime contractors, who had a direct contract with the Navy on one hand and the 
Defendant subcontractors on the other hand, to the Navy. But, we had introduced 
boxes of invoices from the subcontractors to the prime contractors—each one being 
false because the Gen-Set parts had not been built as promised. We also had intro-
duced boxes of Certificates of Conformance from the subcontractors. These docu-
ments all certified—falsely as it turns out—that each of the Gen-Sets had been built 
to the contract specifications. 

Buried in the Sixth Circuit Joint Appendix that Petitioners did not want included 
in the Supreme Court Joint Appendix was the contract between the Defendant sub-
contractor and the prime contractor, Bath Iron Works. It provided in part: 

“U.S. Navy inspectors at the [prime] shipbuilder’s facilities cannot re-
lease material for use until the [subcontractor’s] Certificate of Com-
pliance is available. Payment of your [subcontractor’s] invoice will be 
withheld pending receipt of the Certificate.” 

Sixth Circuit Joint Appendix p. 611, §6.1.

The subcontractor’s Certificates of Compliance, all of which were in evidence in this 
case and all of which were false records as defined by the False Claims Act, had to be 
shown to the Navy. In fact, they were an express condition for payment to be made to 
the subcontractor. The case fit squarely within the language of the False Claims Act, 
31 U.S.C. §3729(a)(2):

“Any person who . . . knowingly makes, uses or causes to be made or 
used, a false record or statement to get a false of fraudulent claim paid 
or approved by the Government . . . is liable. . . .”

Although in the record, we had not cited to the subcontractor’s contract and the re-
quirement that the Navy receive the Certificate as a condition for payment to any 
lower Court. It was not in the Supreme Court brief we filed or in the Supreme Court 
Joint Appendix. But, the Supreme Court Rules permit use at oral argument of any 
matter in the Joint Appendix in the Court of Appeals.16 I was assured by the Clerk of 
the Supreme Court that the Sixth Circuit Joint Appendix would be available to the 
Supreme Court.17 

My opportunity to use this exhibit and explain its significance was assured when 
the first question asked was incompletely answered by the Petitioners. Justice Scalia 

16. “The record is on file with the Clerk and available to the Justices, and counsel may refer in briefs or in oral argument 
to relevant portions of the record not included in the Joint Appendix”. Rules of the Supreme Court of the United States , S.Ct. 
Rule 26.2

17. I later learned that although the docket sheet indicated the Sixth Circuit Joint Appendix had been transmitted to 
the Supreme Court, it had not. Instead, after my oral argument and citation at oral argument to the Sixth Circuit Joint Ap-
pendix, the Supreme Court ordered the immediate transmittal of the Sixth Circuit Joint Appendix. It got to Washington 
the next day. 
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would comment that in light of this provision we won no matter how the Court deter-
mined whether “presentment” was a requirement of (a)(2).

After immersing myself in the record below, I also wanted to review all the lower 
Court’s opinions. Because of its fourteen-year journey, and four Defendants who made 
every conceivable motion, there existed dozens of Court orders. I needed to refresh 
myself about all of them, especially the summary judgment rulings which had origi-
nally been entered in our client’s favor by United States Magistrate Judge Timothy 
S. Hogan but which were later vacated by the Trial Judge. And, of course, the Sixth 
Circuit’s opinion would likely draw questions from some Justices as would then-Judge 
Roberts’ Totten opinion. I also reviewed the transcript and tape of our arguments be-
fore the Sixth Circuit. 

Next, I reviewed every case which cited Totten, our Sixth Circuit opinion, or the 
sections of the False Claims Act at issue in our case. It was a long list. 

I then read, reread, and re-reread each of the petitioners’ briefs and all of the nine 
amicus curiae briefs. I outlined the major points of each and began searching and iden-
tifying both the parts I admired and the parts which contained overreaching. I wanted 
to see if there was any language I should borrow and what arguments might be used 
by a Justice unfriendly to our views. I would continue this process over and over, up 
until the night before the argument.  

E. Study What Others Who Argue Before the Supreme Court Believe Important

There are numerous articles and even treatises by advocates who have appeared before 
the high court. All of them include helpful pointers as you prepare.18 

F. Memorize Critical Matters 

In every trial and appellate argument I have made, one of the last things I do is memo-
rize critical matters. These include specific procedural or evidence rules, page numbers 
of the Joint Appendix or of lengthy exhibits, exhibit numbers themselves, as well as 
case citations, including the jump pages for applicable quotations.

A trial lawyer’s mind is like a bathtub. You fill it up with much information and 
enjoy it while the water is warm. As the case ends and the water cools, you pull the 
plug and it all drains away. 

This is the type of information you will only need for a short while and then you 
can empty it from your mind. 

G. Practice Your Argument Every Day

When I played football my first responsibility was to cover a speedy pass receiver. 
Often an entire series of plays would be run to attempt to trick me as to what that re-
ceiver was going to do. To prepare I was taught a technique called “visualization.” This 

18. Two easy to read and well-indexed treatises are Eugene Grossman, et al., Supreme Court Practice, (9th ed. BNA Books 
2007) and David C. Frederick, Supreme Court and Appellate Advocacy: Mastering Oral Argument, (Thompson-West 2003).
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technique is not only taught to football players. Major corporations, like McDonald’s, 
use it with their executives. 

Visualization requires you to be in a relaxed state. A darkened room, comfortable 
recliner and music to your taste sets the stage. You empty your mind of the day’s trivia 
and problems. You then imagine all the things that sneaky pass receiver might do to 
you as well as how you will respond. In this fashion your mind sets up a pathway 
which you can access with much quicker reaction time when you actually experience 
the receiver running his pass routes. Of course, you always visualize intercepting the 
pass, returning it for a score, and being congratulated by your teammates. 

Preparing for an argument, especially one which will largely consist of short 
and—of necessity—quick responses to numerous questions can benefit greatly from 
such visualization practices. I pictured the whole day: getting up, breakfast, getting to 
the Court, what the Courtroom would look like, where I would sit, what the Justices 
would look like, what the other counsel would say and especially how I would answer 
the many questions I expected. I went over hundreds of questions, thousands of times 
in my mind. I wanted no mystery and no surprises. I made sure there would be none. 
And there weren’t. 

The next part of the preparation involved actually arguing the case every day. Each 
morning, the first thing I did was stop by my partner Rob Rice’s office where he would 
pepper me for 30 to 45 minutes with questions and complain about every response. 
I never won a single argument with him. As it turns out, some of his questions were 
precisely the ones asked by some of the Justices. 

As a result of this preparation, I reaffirmed the great opportunity which we had 
been afforded. I remembered how startled I had been as a college graduate to be told 
I would need to study three hours for every one hour of class in law school. I remem-
bered how I would often prepare three weeks for a one hour or less argument in the 
Court of Appeals or Trial Court. Now I was preparing intensely three months for a 
fifteen-minute session. But, with such preparation comes confidence. And with confi-
dence can come credibility. 

H. Physical Training 

Mental preparation is only a part of what needs to be done. You do not want your 
physical needs to impact adversely your few minutes before the Court. 

You are playing in the lawyer’s Super Bowl. You must train accordingly. Your mind 
works better when your body is properly fueled, rested and in good condition. I in-
creased my daily workouts, added one more hour of sleep, took more vitamins and 
avoided all around me who became ill. I also planned a special diet which, among other 
things, virtually eliminated meat and contained liberal doses of honey, just as I had 
used in my football days.
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I. Focus

Finally, it is critical to focus on the task at hand. There will be no second chances, no 
mulligans, no do-overs, and no off-the-record discussions. It is therefore vital to avoid 
or eliminate all the distractions which constantly surround all of us. Unplug the tele-
vision. Rely upon your partners to keep your business afloat. Explain to your clients 
your task. Several of mine not only encouraged me, they also wanted to participate 
and ended up coming to Washington to see the argument. 

On the night before a big game, my college football coach would get the whole 
team together to watch a movie he hand-selected for the occasion. We saw such mov-
ies as “High Noon,” “The Wild Bunch,” and “The Longest Day.” Being aggressive and 
blood thirsty but in control was part of the training regimen. 

For my pre-argument night movie, I selected “300.” King Leonides and his Spar-
tan warriors kicked the tar out of vastly superior numbers of Persian soldiers until a 
Greek traitor helped the Persians surround the Spartans. Surrounded and outnum-
bered, the Spartans were slaughtered. But, Greece was saved leading to Western civili-
zation. King Leonides was immortalized. I hoped for a somewhat different ending to 
my battle of Thermopylae. 

IV. GET ALL THE DETAILS YOU CAN DELEGATED TO OTHERS

A. Finding a Hotel and Getting to Washington, D.C. 

Even when a snowstorm shuts down D.C., the Supreme Court will hear scheduled 
arguments. My argument was in February and who knew what the weather might 
be. Accordingly, I got a hotel within walking distance and did not wait until the last 
minute to travel to D.C. I came a week early.

B. Meet Supreme Court Staff and Spend Time in the Courtroom

Watch other cases argued. The Courtroom is magnificent and can itself be overwhelm-
ing given the large crowd and the incredible closeness with which you will be to the 
Justices. I spent as much time as I could in the Courtroom. The Supreme Court staff 
will provide tours and numerous other courtesies for arguing counsel. Make sure you 
meet them. I also wanted to eat in the Supreme Court cafeteria. While I did not expect 
to see any Justices, I did want to see what their staff and clerks had to eat. 

C. Decide What Guests to Invite

I was fortunate to have my entire office attend as well as my client and his wife, my co-
counsel from other cases and other clients who wanted to be part of this experience. I 
also noticed at the argument dozens of other lawyers who do False Claims Act cases 
and the entire Georgetown Law School class on Supreme Court practice who had at-
tended one of my moot courts. None of them were disappointed in the experience. 
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Decide what guests to invite and then scramble with the Marshal’s office to get 
them passes and instructions on where to go and what to do. 

D. Decide What You Are Going to Wear

There are many experts on the impact clothing can have both on the wearer’s confi-
dence and the listener’s impression of the speaker. I had my tailor make two new suits 
and shirts, and selected several “appropriate” ties and shoes. 

V. “HELL WEEK”

There are many things to do the week before the argument. By this time you should 
already know the law, the legislative history, the Justices’ likely concerns, the record, 
your opponent’s arguments, and the contents of the briefing thoroughly. Now you fine 
tune. You do that in several ways. 

A. You Write, Rewrite, and Re-rewrite Your Argument 

I knew any prepared remarks would be very limited, as I expected nearly all my time 
would be spent answering the various questions of the Justices. In addition, as I would 
speak last, I knew I would have previous questions and probably incorrect answers 
to them around which I could choose to make my arguments. But, as a first timer, I 
believed I would get the courtesy of at least saying a few words before the interroga-
tion began. 

I had been trained by a very effective lawyer years ago to put all the good stuff 
in the first paragraph of your brief. I did not think I would get to say a paragraph, so 
I wanted a sentence or two I thought captured the essence of our argument. I went 
through dozens of first sentences, they were all typed and in my argument notebook. 
And I did not use any of them.

B. Prepare Your Argument Notebook 

The notebook is one of the last things you study before making your argument. Court 
etiquette frowns on use of a legal pad. Furthermore, many people do not realize that 
you do not address the Justices from a podium like you do in most appellate court-
rooms. Instead, there is a flat table with a small box lectern which holds several micro-
phones, a sign stating “Do not touch microphone” and large white and red lights. The 
box lectern is not big enough to hold a standard notebook. 

I prepared my materials to fit into a one-inch notebook. Since you cannot break 
eye contact with the Justice questioning you, use of tabs is essential so you can find 
what you need by touch alone. 

The first section held the most recent iteration of the dozens of condensed ver-
sions of my argument. It also held a seating chart of the Justices with color pictures of 
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each. It had my alternate opening statements as well as what I considered to be Mr. 
Olson’s top six arguments. 

The second section contained the actual False Claims Act language for the sec-
tions before the Court from 1943 and 1986 with my margin notes. I wanted the exact 
language where I could find it quickly. 

The third section contained the entire statutory text for 1943 and 1986 and the 
Program Fraud Civil Remedies Act, 31 U.S.C. §3801 et seq. The Program Fraud Civil 
Remedies Act has some similar language to the False Claims Act and was amended in 
1986 at about the same time as the False Claims Act. Several Justices had referenced 
the Program Fraud Civil Remedies Act in discussing the False Claims Act. 

The fourth section contained a summary and page and exhibit references to the 
critical exhibits in the case. I would memorize each of these, but I also wanted them 
close at hand in case I forgot something in the heat of the argument. I also included 
several pages of transcripts of witness testimony. 

The next section contained a few pages of the legislative history which was on 
point to our arguments. If some Justice wanted to talk about legislative history, I 
would be ready.

The next section contained the entire underlined decision in United States ex rel. 
Totten v. Bombardier Corp. Chief Justice Roberts had authored the majority opinion 
while a circuit judge. It was, after all, the case that started the problem. Parts of both 
the majority decision and the dissent were so well written that I had yet to see any of 
the bright counsel who examined this presentment issue improve upon the language 
or analysis. I wanted the entire opinion at hand. 

Obviously, the Totten section would be followed by a complete copy of the lower 
court’s opinion in Sanders. 

Finally, the notebook had a tabbed section for each of the Supreme Court’s False 
Claims Act opinions.19 I did not have the complete opinion behind each tab but rather 
my own two-page summary of each case prepared with an eye toward the issues in 
this argument. 

C. Moot Courts

It is hard work preparing for a Supreme Court argument. The Moot Courts are just 
torture. I participated in three, all done just a few days before the argument and all 
done in D.C.

1. The Solicitor General Moot Court

I was invited by Malcolm Stewart to attend his Moot Court at the Solicitor General’s 
offices. It was videotaped. Participants included many attorneys from the Solicitor’s 
office who had themselves appeared before the Supreme Court many times. Edwin 
S. Kneedler, in fact, had argued 99 cases to the Supreme Court and he would “second 
chair” Malcolm at our argument. Mike Hertz, Mike Granston, and others from the 

19. See n. 14, supra. 
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Department of Justice Civil Fraud Division also attended. Malcolm “argued”—which 
consisted largely of responding to numerous and mostly unfriendly questions—for 
over one hour until he admitted he was exhausted and wished to stop. His interroga-
tors then critiqued him and debated the better responses to make for another hour. 
Malcolm did not look like he was having any fun. My discussion of the facts on this 
case that I had worked on for fourteen years and tried to a jury for five weeks and ar-
gued (and won) in the Sixth Circuit Court of Appeals was not well received.

2. Taxpayers Against Fraud Moot Court 

The day after the Solicitor General’s Moot Court, Jeb White had arranged for one 
more at TAF headquarters. The participants included Jeb and Cleveland Lawrence 
from Taxpayers Against Fraud, False Claims Act experts Peter Chatfield and Shelly 
Slade, and amicus writers and Supreme Court experts David C. Frederick and Bar-
rett C. Hester. I argued for about one and a half hours. I was black and blue when we 
finished. Peter asked a few “friendly” questions but, for the most part, the rest of the 
make-believe justices were hostile to our position and to my responses. Interestingly, 
during the critique session after the argument, I received directly contradictory advice, 
with some advocating I stick to the law during the real argument and others espousing 
that our facts should be the real focus. I had much to think about.

3. Georgetown Supreme Court Institute 

The next day I did the third moot court. Georgetown Law School has built a very 
accurate replica of the Supreme Court courtroom at its law school. The wood is, of 
course, not as old and the bench holds but five justices. But the carpet and curtains are 
exact, as well as the sign on the lectern not to touch the microphones. The five “justices” 
included two law professors who are experts on the Supreme Court and three experi-
enced practitioners who were anxious to get at some Midwestern meat. Three dozen 
Georgetown law students who had studied all the briefs and debated the case in class 
also attended. Each student signed a confidentiality agreement not to disclose what 
they were about to witness. I hope they all got As.

The Georgetown moot court was also one and one-half hours with a one and 
one-half hour critique afterwards. The process is physically exhausting, as you con-
centrate on tough questions and even tougher interrogators. I began to appreciate the 
difference between a friendly question, an unfriendly question, and a question merely 
seeking information. I would see all three types from the real Justices. 

The moot courts are like a full-contact scrimmage with a trip to the training room 
needed when they are over. Argument before the Supreme Court is totally unlike ap-
pellate and trial court argument. Reading or providing long quotations are frowned 
upon. The Justices expect and will demand “yes” or “no” answers to their questions—
questions which have been carefully crafted to get at the heart of the matter and at 
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the core of the weaknesses of the advocates’ cases. Based on the tons of transcripts I 
reviewed, it was apparent that lawyers who responded to a Justice without first provid-
ing the “yes” or “no” answer called for by most questions were in for a most unpleasant 
experience. The moot courts provided ample opportunity to provide such answers and 
then segue into the points you wish to make. 

When I was a boy, I worked on a farm in South Carolina. Invariably, we had to 
pick cotton or crop tobacco on 100-degree days. That was more fun than doing the 
moot courts. 

But the practice reinforced many thoughts I had about proper responses. I dis-
cussed them at length with my partner, Rob Rice, who had attended all the moot 
courts, had written a substantial part of our brief, and helped me try this case and is, 
of course, himself an expert on the False Claims Act case. We worked through the 
tougher questions and what appropriate responses would be to them. We emailed our 
thoughts to Malcolm Stewart, who always responded promptly and thoughtfully to 
our ideas. 

As you might have already guessed, the questioning and the argument before the 
real court was substantially easier than the moot courts had been. The moot courts 
had been like trying to run a hundred yard dash with an anchor around your neck. For 
the real argument, the anchor was gone.  

VI. THE TIP OF THE SPEAR: ARGUMENT DAY

As petitioners’ counsel, Mr. Olson would have the privilege of the first argument. He 
was allotted 30 minutes, with any time not used available for a short rebuttal. We 
had agreed that the Solicitor General’s Office would have 15 minutes of our time and 
would proceed second. It is, after all, the government’s statute and we knew the Court 
would be most interested in hearing from the Government’s top advocates on the con-
struction issues presented. That meant that I would have the final 15 minutes and the 
opportunity to watch for nearly 45 minutes as my case was debated. 

Being last meant I would be able to tailor my comments to what concerns were 
raised and be able to provide different or more complete answers to questions already 
asked. 

Our case was the only one being argued this day. The Courtroom holds about 400 
spectators. With the Court personnel and the large security contingent, there were 
about 500 people present. 

It is a cozy setting, nonetheless. I had been in the Courtroom as a spectator for the 
school desegregation arguments in the late ‘70s and for Mr. Olson’s argument on the 
False Claims Act in 2000. I had also witnessed two arguments the day before, had a 
complete tour the week before, and reviewed many books and pictures of the Court-
room. I would never be as comfortable as Mr. Olson. The Solicitor General is actually 
afforded his own office at the Court, which I am sure Mr. Olson used often. But, I did 
not want the Courtroom to feel strange or unknown. You do not appreciate how close 
you stand to the Justices—who virtually surround you—until you are there. 
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On the day of the argument, after you go through many layers of security checks, 
you register with the Marshal’s office. You receive an all-areas pass and are led to a 
lawyer’s lounge. Once there, I would meet Mr. Olson and his two associates. I took 
my own partner Rob Rice and my long-time assistant Gina Virginillo. There is a coat 
room, which we needed as it was in February. 

We met the Merit Clerk of the Supreme Court, Denise McNerney, who provided 
us with a pamphlet on the Court’s history (it would not be read this day), and a seating 
chart for the Justices. She did her best—as had her staff—to make us feel welcome. 

Mr. Olson and I then received a final briefing from William K. Suter, Clerk of the 
Supreme Court. General Suter (in formal morning coat) went over the ground rules. 
Among other things, he advised of the two lights on the small lectern, white meaning 
five minutes left and red meaning done. In contrast to when Chief Justice Rehnquist 
ran the show, he advised us that the red light did not necessarily mean stop. If we were 
being asked a question or in the middle of an answer we were told we were to continue. 
Shortly, I would have this precise experience. 

When General Suter asked for any questions, I inquired about the Court’s access 
to the Joint Appendix in the Court of Appeals below. General Suter assured me the 
Court had it. He wished us both well. 

Next was another trip through metal detectors and a chance to say hello to my 
client and his wife as well as to many of my friends in the False Claims Act bar and to 
various members of the Department of Justice.

You sit at very small tables, which look like they are more than 100 years old. 
There was room for Rob Rice and I. Seated directly behind us were my partners Paul 
Martins and Julie Popham. I noticed dozens of defense counsel seated behind Mr. 
Olson. Like nuns, they always seem to travel in packs. 

On the table were two white legal pads and several pencils. I found this interest-
ing as I had been informed that a faux pas before the Court was the use of a legal pad. 
There were also four crossed white quill pens. General Suter had told us they were a 
gift from the Court to memorialize our argument and we were to take them. I did.20 

As I sat down, a member of the Court’s staff put a large glass of ice water before 
me. It was not in a cup as I was used to seeing in various courtrooms. It was a glass and 
it was full of ice. I cannot remember water that ever tasted better. 

Precisely at the stroke of 10:00 a.m., the Marshal cries the Courtroom into session. 
The Justices enter from behind three different large red/burgundy curtains in groups 
of three. I was seated directly in front of Justice Souter’s chair. As he entered, he never 
took his eyes off me. I shall not forget that stare. It reminded me of a case I handled 
many years ago involving the Cincinnati Zoological Gardens. A 900-pound Siberian 
Tiger had fixed his gaze on my opponent during a view. The cat handlers advised that 
such gaze meant the tiger planned to eat the lawyer. I felt that same gaze now.

20. I gave one of the quill pens to my client Roger Sanders, a second to Rob Rice for all his efforts, the third was presented 
to Jeb White, Executive Director of Taxpayers Against Fraud, along with a framed copy of his amicus brief. The final quill 
pen is in our law firm’s trophy case next to the model of the U.S.S. Arleigh Burke. 
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Justice Thomas read a brief synopsis of a decision by the Court. A few lawyers 
were sworn in and welcomed by Chief Justice Roberts. Our case was called and Mr. 
Olson began. 

The argument is transcribed.21 I am led to believe it will soon be available on tape 
recording. I recall the absolute silence from the gallery—except in response to Justice 
Scalia’s humor. And though I recall my intense focus on the questions and answers, 
it seemed to me a very relaxed Courtroom, at least so far as the nine Justices were 
concerned. 

I was also struck by the penetrating nature of some questions and the simplicity 
of others. We all size up people we meet for the first time every day. I quickly felt I was 
in a discussion with several of the brightest people I had ever met as well as with a few 
who seemed overmatched by the job.

When my time to speak arrived, it was clear that I would not use any of the nu-
merous openings I had spent months preparing. Neither of the speakers who proceed-
ed me so much as mentioned a single fact about the case which brought us all together. 
I did not want to leave without some discussion about the fraud which had occurred 
and how it impacted young men and women serving their country. I believed I would 
get the courtesy of a few sentences before the questions came and I did: 

 “Electricity is the critical component in a modern warship that al-
lows it to fight, to defend itself, and to carry out its mission. Because 
of that, the Navy imposed rigid requirements on all who work on its 
generator sets in manufacturing those generator sets. 

Those rigid requirements were passed down from the Navy to Bath. 
Bath was ordered by the Navy to pass those down in writing to each 
of its subcontractors who were going to work on these Gen-Sets, and 
Bath did that. Each of the subcontractors in this case knew they were 
working on the DDG-51 project, which is the Arleigh Burke–class 
destroyers. They knew that military requirements were called out in 
their paperwork that had to be met; and they did not satisfy those 
military requirements and yet submitted both claims for payment 
and, as Justice Ginsberg has pointed out, certificates of compliance.

If you look at the Sixth Circuit’s Joint Appendix at page 620, you’re 
going to see, at paragraph 6.1 in the contract between Bath Iron 
Works and Allison the subcontractor, that Allison was required, 
when it delivered the Gen-Sets to the shipyard to give a certificate 
of conformance that all of these rigid requirements had been satis-
fied, and that certificate of conformance had to be given to the United 
States Navy, no money; no money was going to be paid to Allison.” 
[I would have continued “without the Certificate being given to the 
Navy.”] 

21. www.oyez.org/cases/2000-2009/2007/2007_07_214/; www.fcalawfirm.com
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And then the first of the 33 questions I would receive in the next 15 minutes or so 
began. 

I barely noticed the white light go on. But the red light seemed like a MARS light 
from the top of a police cruiser. I was sure everyone in the Courtroom could see it 
strobing. But, it went off just as Justice Ginsberg was asking me a question. So I kept 
talking until she thanked me for my answer. 

I was ready to sit down. I had not called anyone by the wrong name or referred to 
them as “judge.” I had tried to first answer each question before explaining. And I had 
even been told by Justice Scalia that “even under Petitioner’s theory, you win.” 

I did have one difficulty with the argument I had not contemplated. The Justices 
each have a microphone switch. Before they speak they have a switch to turn on the 
microphone. Sometimes, in the heat of discussion, they forget to turn on their micro-
phone and begin speaking anyway. When this happens, a clerk quickly—and in mid-
question—keys their microphone. But, the first few words of the question can be lost. 

With nine Justices in somewhat of a semicircle, the bench is long. While I was 
responding to questions from Justice Breyer, seated at my far left of the bench, I was 
asked another question. No microphone. I did not hear the first part of the question. 
Nor did I recognize the voice when the microphone was turned on and I had no idea 
who was speaking to me. Accordingly, I started with Justice Breyer and looked in order 
across the bench at each Justice. When I got to Justice Souter his lips were moving. Do 
not just memorize their faces. Memorize their voices also and hope your peripheral 
vision is working. 

When you argue before the Supreme Court, you are the tip of a very long spear 
held by many other people who have helped get the case to where it is. Many people 
who you will never meet are interested in the process and the outcome. There are news 
reports immediately available.22 The transcript of a 10:00 a.m. to 11:00 a.m. argument 
was available online by noon. 

In short, you are at the center of the American legal universe for those few min-
utes. You are a rock star. 

And when you complete your argument and the Court retires, it is virtually like 
someone turning off a light switch. You are a nobody again. No one brings cold water 
to a nobody. 

VII. EPILOGUE

I argued this case on February 26, 2008. The Supreme Court handed down a 9–0 
decision on June 9, 2008. We were given a few minutes warning by both e-mail and 
phone call from the Clerk’s office that the decision was being released. 

The Court clearly upheld the Sixth Circuit’s ruling that “presentment” was not a 
requirement of either §3729(a)(2) or (3). As such, the Totten decision, as well as the 
Trial Court’s decision keeping the jury from deciding our case, were overruled. We 

22. My favorite headline: “Allison Engine Throws a Rod.”
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were going back to trial which is all we had sought from our successful appeal to the 
Sixth Circuit. 

But, the Supreme Court did not stop there. Instead, it used the case as a launching 
pad to talk about several common law fraud elements which it overlayed on the statu-
tory False Claims Act cause of action. Some would find irony in such conduct as the 
Court specifically held that the False Claims Act is not a general federal fraud statute. 

In Sanders, the Supreme Court unanimously followed the Sixth Circuit and reject-
ed the Totten “presentment” rationale. The Supreme Court found that subcontractors 
can be liable under Sections (a)(2) and (a)(3) even if their false invoices never reach a 
Government employee, since fraud against the Government can certainly occur with-
out such direct contact. Despite the vigorous efforts by the defendant subcontractors 
and their amici, the Supreme Court would not let Government subcontractors escape 
False Claims Act liability. At the same time, however, the Court was clearly concerned 
that the Sixth Circuit’s decision might be misconstrued (as the defendants had done) 
to extend the False Claims Act to any claim for “Government funds.” Thus, the Court 
decided that liability cannot be premised merely on claims that seek “Government 
funds,” but must instead involve proof that the Government is truly the defrauded 
party. This can be done with evidence that a subcontractor made false statements to 
a prime contractor “intending” that the statements be “material” to the Government’s 
decision to pay the claim—which would be enough of a “direct link” to show that the 
Government is the defrauded party. On the facts of Sanders, of course, such a “direct 
link” was clear, so the Supreme Court remanded the case for further proceedings.

Sanders is an important victory for the False Claims Act, since it will remain a vi-
able tool to redress indirect fraud against the Government. Yet there are certain to be 
efforts to use the Sanders decision to narrow the application of the False Claims Act 
to dismiss cases involving clear fraud against the Government by inviting lower courts 
to focus myopically on undefined terms such as “intent” or “materiality” or “direct link.” 
This would be against the holding and spirit of Sanders—where the Supreme Court 
said quite clearly that the False Claims Act must always be construed so that it reaches 
fraud against the Government. 

It remains to be seen as to what impact the Court’s bludgeoning of the False 
Claims Act will have. Congress is currently considering numerous amendments to 
clarify provisions of the Act which have been tortured by various court rulings. While 
the ultimate passage of such amendments remains uncertain at this writing, one thing 
does seem clear: the False Claims Act will continue to be challenged at every word by 
well-paid packs of government contractors’ counsel. The need for sharp, motivated 
relators’ counsel has never been more apparent.

The likelihood that some such relators’ counsel will be called upon to appear and 
assist the Justices of the Supreme Court in the future is a certainty. Enjoy the ride.  


