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-i- 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, Taxpayers Against 

Fraud Education Fund (“TAFEF”) states that it is a corporation organized under 

Section 501(c)(3) of the Internal Revenue Code. It has no parent corporation and 

no stock owned by a publicly owned company. TAFEF represents no parties in this 

matter and has no pecuniary interest in its outcome. However, TAFEF has an 

institutional interest in the effectiveness and correct interpretation of the federal 

False Claims Act. 
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INTEREST OF THE AMICUS1 

Amicus curiae Taxpayers Against Fraud Education Fund (“TAFEF”) is a 

nonprofit public interest organization dedicated to combating fraud against the 

government and protecting public resources through public-private partnerships. 

TAFEF is committed to preserving effective anti-fraud legislation at the federal 

and state levels. The organization has worked to publicize the qui tam provisions 

of the False Claims Act (“FCA”), regularly participates in litigation as amicus 

curiae, and has provided testimony to Congress about ways to improve the FCA. 

TAFEF is supported by whistleblowers and their counsel, by membership dues and 

fees, and by private donations. TAFEF is the 501(c)(3) arm of Taxpayers Against 

Fraud, which was founded in 1986. 

TAFEF has a strong interest in ensuring proper interpretation and 

application of the FCA. It files this brief to address numerous of Appellants’ 

arguments on appeal, which largely misstate and misunderstand the applicable 

FCA standards and jurisprudence.

                                           
1 No party’s counsel authored this brief in whole or in part, and no person other 
than the amicus curiae, its members, and its counsel contributed money intended to 
fund preparing or submitting this brief. Appellee has consented to the filing of this 
brief.  Appellant has not consented.  
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ARGUMENT 

The district court’s judgment, which is based on comprehensive and 

meticulous findings of fact and law by a Special Master, as well as correct 

interpretations of the False Claims Act, should be affirmed.  

First, Farfield’s conduct is actionable under the FCA. The FCA as amended 

by the Fraud Enforcement and Recovery Act (“FERA”) controls this case, and 

under the amended statute, Farfield’s conduct is actionable. But even if FERA did 

not apply – which is Farfield’s only argument on this point – liability would still 

attach under the controlling Supreme Court authority interpreting the pre-FERA 

version of the FCA.  

Second, the district court correctly found that violations of the Davis Bacon 

Act (“DBA”) prevailing wage requirements are “material” under the FCA. Other 

circuit courts are in agreement.  This conclusion is in line with the most recent 

pronouncements by this Court and the Supreme Court on materiality, which 

counsel a holistic, fact-based inquiry.  

Third, the district court’s finding that Farfield acted with reckless disregard 

in violating the DBA and FCA also rests on a correct reading of the law. Critically, 

Farfield hired a senior employee for the sole purpose of overseeing the relevant 

worker classifications, who in turn worked with key supervisors in implementing 



 

 -3- 

the fraudulent scheme.  Under the FCA, and this Court’s case law generally, the 

conduct of these employees is fairly imputed to Farfield. 

Fourth, the district court’s damages and penalties awards comport with the 

FCA and longstanding damages jurisprudence. Fifth, and finally, this Court should 

not lose sight that qui tam actions are a critical enforcement tool against prevailing 

wage violations that would otherwise escape unnoticed. Cases such as this one 

should be encouraged.  

For all these reasons, and those set out in Appellee’s brief, the Court should 

affirm the district court’s judgment. 

I. The District Court’s Liability Determination is Correct, Whether or Not 

FERA Applies. 

Farfield’s arguments regarding the retroactivity of FERA (Dkt. 20 at 18) fail 

for two independent reasons.  First, this case is governed by FERA, and Farfield 

has implicitly conceded that FERA reaches its conduct. Second, liability attaches 

under Supreme Court authority that controls the pre-FERA FCA. 

A. FERA Applies To This Case. 

This case was filed on September 17, 2009, and is thus governed by FERA. 

Pub. L. No. 111-21, 123 Stat. 1617 at § 4(f)(l) (FERA applies to any “claims under 

the False Claims Act…that are pending on or after” June 7, 2008). Farfield’s only 

response – that “claims” as used in § 4(f)(1) refers to claims for payment, instead 

of a case or claim for relief – has been rejected by the majority of circuits. U.S. ex 
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rel. Garbe v. Kmart Corp., 824 F.3d 632, 639 (7th Cir. 2016) (“We have held 

before that the word “claims” in § 4(f)(1) refers to cases, not to individual requests 

for payment.”); U.S. ex rel. Sanders v. Allison Engine Co., 703 F.3d 930, 942 (6th 

Cir. 2012); U.S. ex rel. Kirk v. Schindler Elevator Corp., 601 F.3d 94, 113 (2d Cir. 

2010), rev’d on other grounds, 563 U.S. 401 (2011); U.S. ex rel. Rigsby v. State 

Farm Fire & Cas. Co., 794 F.3d 457, 465 (5th Cir. 2015).   

Critically, each of these circuit courts undertook a rigorous analysis of the 

text and structure of the FCA and FERA in reaching its decision. As the Seventh 

Circuit succinctly summarized:  

This is the interpretation that best reflects the text and structure 

of the statute. Construing “claims” to mean “requests for 

payment” [in § 4(f)(1)] makes no sense. There is no such thing 

as a request or demand for payment under the False Claims Act. 

Rather, a claim “under the [FCA]” is a legal action by the 

government or a relator to recover fraudulently obtained funds. 

Garbe, supra, at 640 (internal cites omitted). In addition to noting the absurdity 

caused by the interpretation that Farfield argues for here, the court went on to 

explain that it also violated standard canons of statutory interpretation, and 

furthermore would vitiate clear Congressional intent in passing FERA. Id. at 640-

41.2   

                                           
2 To the extent circuit courts have held otherwise, they have done so in footnotes 
and have not addressed the issue “with any analysis.” Garbe, supra, at 641.  
(emphasis added). Likewise, while a handful of district courts in this circuit have 
adopted Farfield’s approach, they did so without the benefit of the appellate 
decisions that did analyze the issue, as the District Court noted. Dkt. 192 at 8. 
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The legislative history is especially instructive.  Congress passed the FERA 

amendments as a direct response to the Supreme Court’s holding in Allison Engine 

Co., Inc. v. U.S. ex rel. Sanders, 553 U.S. 662 (2008).  In Allison Engine, the Court 

held that the relator’s allegations failed because there was not enough of a causal 

link between the defendant subcontractor’s submission of false claims to the prime 

contractor, and the government’s payment of those claims.  Id. at 668-69.  The 

court found that the language of the FCA required that a plaintiff prove that the 

subcontractor submitted a false claim to the prime contractor with not only the 

intent to be paid, but the intent that the government pay the claim, specifically.  Id.  

Congress passed the FERA amendments to abrogate that holding, specifying that 

the FERA provision codified as § 3729(a)(1)(B) should be applied “as if ... enacted 

on June 7, 2008.” 123 Stat. at 1625. That date is two days before June 9, 2008, the 

date when the Supreme Court issued its opinion in Allison Engine. There can be no 

doubt that Congress picked June 7, 2008, as the date of retroactivity so that it could 

“eliminate the approach taken in Allison Engine without reopening judgments that 

were already final when Allison Engine was decided.” Garbe, 824 F.3d at 640. 

The conclusion that Congress intended to allow more FCA suits to proceed, 

not less, is in accordance with the overall intent of the FCA-related FERA 

amendments, as well as the amendments to the FCA historically. The FCA is the 

primary tool on which the Government relies to recover federal funds lost as a 
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result of fraud against the Government. S. Rep. No. 99-345, at 2 (1986), reprinted 

in 1986 U.S.C.C.A.N. 5266; McNutt ex rel. U.S. v. Haleyville Medical Supplies, 

Inc., 423 F.3d 1256, 1259 (11th Cir. 2005). The FCA was enacted in 1863 during 

the Civil War, and was intended to “protect the Treasury against the hungry and 

unscrupulous host that encompasses it on every side, and should be construed 

accordingly.” S. Rep. No. 99-345, at 11, reprinted in 1986 U.S.C.C.A.N. 5266, 

5276 (quoting U.S. v. Griswold, 24 F. 361, 366 (D. Or. 1885)).  

In 1986, Congress adopted amendments designed to reinvigorate the FCA 

after decades of dormancy. Recognizing a “severe” problem of fraud on the 

Government, Congress determined that “only a coordinated effort of both the 

Government and the citizenry” could solve the problem. S. Rep. No. 99-345, at 2 

(1986). The amendments were designed to “encourage any individual knowing of 

Government fraud to bring that information forward.” Id. Congress stated that 

“[t]he Committee’s overall intent in amending the qui tam section of the False 

Claims Act is to encourage more private enforcement suits.” S. Rep. No. 99-345 at 

23-24. Since 1986, the FCA has been responsible for recovering billions of dollars 

wrongfully taken from the federal Treasury, and thereby redressing and deterring 

fraud in programs as diverse as military procurement, crop subsidies, disaster 

relief, government-backed loan programs, and healthcare. See S. Rep. No. 110-

507, at 7 (2008). 
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When Congress amended the FCA again in 2009 with FERA, in addition to 

removing any perceived requirement for direct presentment to the government, it 

significantly broadened the scope of the FCA in other ways.  The FERA 

amendments broadened the so-called “reverse false claims” provision of the FCA 

in §3729(a)(1)(G), expanded retaliation protections for whistleblowers in 

§3730(h), expanded the use of Civil Investigative Demands in §3733, clarified that 

complaints-in-intervention relate back to the date that the relator filed a qui tam 

action for the purposes of the statute of limitations in §3731(c), and clarified the 

conspiracy provisions in §3729(a)(3).  Pub. L. 111–21.  Further, less than a year 

after passing FERA, Congress passed the Patient Protection and Affordable Care 

Act (“PPACA”), which contained amendments that further expanded the scope of 

the FCA in order to allow additional cases to move forward by limiting the 

application of the public disclosure bar and expanding the definition of false 

claims. See Pub. L. No. 111-148, §10104(j)(2), 124 Stat. 119, 901 (2010) (allowing 

the government to veto dismissals pursuant to the public disclosure bar, providing 

that the bar only apply to information disclosed in federal sources, eliminating the 

“direct knowledge” requirement to obtain original source status, clarifying that the 

FCA applied to claims submitted through healthcare exchanges, providing a time 

limit for returns of overpayments, providing that any claim submitted in violation 

of the Anti-Kickback Statute constitutes a false claim).   
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Congressman Howard Berman, one of the authors of the FERA amendments 

stated that the changes were “necessary to plug the loopholes that have been 

created in the False Claims Act over the last quarter century,” and to “update [the 

FCA] to ensure that it reaches the modern fraud schemes that are draining our 

public fisc with impunity.”  With respect to the amendments involving the 

requirement for direct presentment, Congressman Berman stated that: 

The amendments clarify that liability under Section 3729(a) attaches 

whenever a person knowingly makes a false claim to obtain money or 

property, any part of which is provided by the Government without 

regard to whether the wrongdoer deals directly with the Federal 

Government; with an agent acting on the Government’s behalf; or 

with a third party contractor, grantee, or other recipient of such money 

or property. 

Representative Berman (CA), “Fraud Enforcement and Recovery Act.” 155 Cong. 

Rec. E1295-03, E1298, 2009 WL 1544226 (also available at 

https://www.govinfo.gov/content/pkg/CREC-2009-06-03/pdf/CREC-2009-06-03-

pt1-PgE1295-3.pdf). 

It is clear that Congress intended to encourage more cases to proceed, and in 

that vein, intended “claims” to mean “causes of action” pending on or before June 

7, 2008. 

B. Liability Also Attaches Under the Pre-FERA Version of the FCA. 

Even if FERA did not apply to this action, the District Court’s decision that 

Farfield was liable should still be affirmed.  Farfield conflates former § 3729(a)(1) 
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and § 3729(a)(2), and badly misinterprets Allison Engine.  As the Court held there, 

claims under § (a)(2) did not require that claims be presented directly to the 

government. Rather, concerned about subcontractors or others that may not realize 

government funds were at issue, the Court read into § (a)(2) a requirement that the 

defendant “must intend that the Government itself pay the claim.” 553 U.S. at 669. 

As the D.C. Circuit later summarized, “Allison Engine did not absolve 

subcontractors, but rather stated that if a subcontractor intends to defraud the 

government, it does not matter if the false claim was submitted to the government 

through a prime contractor.” The False Claims Act: Fraud Against the Government 

§ 4:26.  Thus, pre-FERA law does not provide Farfield any comfort. 

II. Violations of the DBA Are Material Under the FCA 

Farfield’s contention that its conduct was not material to the payments it 

received misunderstands the materiality inquiry. 

Under the FCA, noncompliance with a contractual or legal requirement is 

material if it has “a natural tendency to influence, or be capable of influencing, the 

payment or receipt of money or property.” 31 U.S.C. § 3729(b)(4); see also 

Universal Health Servs., Inc. v. U.S. & Mass., ex. rel. Escobar & Correa 

“Escobar”, 136 S. Ct. 1989, 2002 (2016)(citations omitted). As the Supreme Court 

explained, under any definition, “materiality ‘look[s] to the effect on the likely or 

actual behavior of the recipient of the alleged misrepresentation.’” Id. Materiality 
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can be established either from the perspective of a “reasonable person” or the 

particular defendant: 

(1) “if a reasonable [person] would attach importance to 

it in determining a choice of action in the transaction”; or 

(2) if the defendant knew or had reason to know that the 

recipient of the representation attaches importance to the 

specific matter “in determining [a] choice of action,” 

even though a reasonable person would not. 

Id. at 2002-03, n.5 (quoting in part Restatement (Second) of Torts § 538, at 80). 

The “materiality inquiry is multi-factual,” and courts in this Circuit are to 

“rely on the factors set forth in Escobar in making a materiality decision.”  U.S. ex 

rel. Freedom Unlimited, Inc. v. City of Pittsburgh, Penn., 728 F. App’x 101, 106 

(3d Cir. 2018); see also U.S. ex rel. Doe v. Heart Sol., PC, 923 F.3d 308, 317 (3d 

Cir. 2019) (summarizing Escobar). Those factors include whether the violation is 

“garden-variety” or “minor or insubstantial,” Escobar, 136 S. Ct. at 2003; whether 

the violation is significant, id. at 2004; whether it involves “core” or “basic” 

requirements, or “critical facts,” id. at 2000-01; whether the violation goes to the 

“essence of the bargain,” id. at 2003 n.5 (citation omitted); or whether and how the 

Government took action where it had actual knowledge of the same or similar 

violations, id. at 2003-04. Thus, no “single fact or occurrence…[is] always 

determinative,” and materiality is a fact- and context-specific standard that rests 
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within the sound discretion of the court and can be met in a variety of 

circumstances. Id. at 2001-04. 

As this Court has explained, under the framework set forth in Escobar, “a 

defendant’s failure to disclose noncompliance with material statutory, regulatory, 

or contractual requirements may give rise to liability under the FCA.” Freedom 

Unlimited, Inc., 728 F. App’x at 106 (internal cites and quotes omitted); see also 

Heart Sol., PC, 923 F.3d at 317(materiality satisfied where government showed it 

would not have paid claim, and defendant could not show the violation was minor 

or insubstantial, or otherwise routinely disregarded).  It matters not whether those 

requirements are classified as conditions of payment versus participation – a 

distinction this and other courts had drawn prior to Escobar. Freedom Unlimited, 

supra, at 101.  

DBA violations of the type at issue here satisfy the materiality standard.  Cf. 

U.S. ex rel. Wall v. Circle C Const., LLC, 813 F.3d 616, 617 (6th Cir. 2016) 

(affirming FCA liability and damages: “the government bargained for two things: 

the buildings, and payment of Davis–Bacon wages. It got the buildings but not 

quite all of the wages. The shortfall… is the government’s actual damages.”); 

Smith v. Clark/Smoot/Russell, 796 F.3d 424, 433 (4th Cir. 2015) (reversing 

dismissal of FCA suit where “Defendants falsely certified their compliance with 

the Davis–Bacon Act to the Government…”); U.S. ex rel. Plumbers & Steamfitters 
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Local Union No. 38 v. C.W. Roen Const. Co., 183 F.3d 1088, 1092 (9th Cir. 1999) 

(“We have no doubt, therefore, that a false certification that workers have been 

paid at the legally required wage rate may give rise to liability under the FCA.”). 

All of these cases recognize the materiality of DBA provisions in federally 

funded contracts – indeed, it would be hard to overstate the importance of 

Congress’s express goal of ensuring prevailing wages to American workers when 

government funds are at issue. The history of the DBA reinforces this conclusion. 

It was passed in 1931 as a means to prevent falling wages in the wake of the Great 

Depression.  In 1935 the DBA was amended to lower the threshold contract 

amount requiring DBA wages, extend the DBA to all federal contracts above that 

threshold, provide for “blacklisting” of entities who had violated the DBA, and 

provide a right of legal action to workers regardless of whether they had accepted 

the wages. Government Contract Acts—Davis-Bacon Act, 1 Wage and Hour Law 

§ 1:19.  The DBA has remained a requirement in every government contract 

involving more than $2,000 since. Moreover, the DBA imposes penalties for 

violations and the Department of Labor enforces them.3 Further, federal regulations 

expressly reference the risk of FCA liability should DBA certifications be falsified.  

29 C.F.R. § 5.5(a)(3)(ii)(D). With its broad applicability, strong public policy 

                                           
3 U.S. Department of Labor Employment Law Guide, Davis-Bacon and Related 
Acts, available at https://webapps.dol.gov/elaws/elg/dbra.htm (last visited Nov. 10, 
2020). 



 

 -13- 

goals, and robust enforcement for falsified records, there can be no doubt DBA 

violations are material under the FCA, and no federal contractor could reasonably 

say they were unaware of the significance of the requirement.   

Farfield argues that the predicate DBA violations could not be material 

because the contract provides for “permissive rather than mandatory” action in 

response to those violations. Opening Br. at 29-31. This mischaracterizes the 

contract and the DBA, which requires withholding of payment and even 

debarment in the event of willful misclassifications. 29 C.F.R. § 5.5(a)(2); 29 

C.F.R. § 5.12(a)(1). Furthermore, even if it accurately characterized the contract 

and the DBA, Farfield’s argument would still fail because it contradicts the holistic 

approach to materiality that Escobar mandates. The Supreme Court expressly 

rejected the argument that violation of a given contractual, statutory, or regulatory 

provision triggers FCA liability only if payment is conditioned upon it. Escobar, 

supra, at 2001; Freedom Unlimited, 728 F. App’x at 106 (noting the “Supreme 

Court’s rejection of the distinction between ‘conditions of payment’ and 

‘conditions of participation’”). 

As one of the factors that informs the holistic materiality analysis, the 

contractual and regulatory remedies available here strongly support the District 

Court’s finding. The government would have been entitled not just to withhold the 

implicated payments, but debar Farfield from the underlying program entirely. 29 
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C.F.R. § 5.12(a)(l), (2). Cf. Heart So., P.C., 923 F.3d at 318 (affirming FCA 

liability where the government “submitted that, pursuant to the regulation, 

Medicare would not pay the claims” in light of the missing certifications); U.S. v. 

Luce, 873 F.3d 999, 1008 (finding that the Government’s debarment of the 

defendant for falsely certifying compliance with Department of Housing and 

Urban Development regulations was an indication that the violations were 

material).   

Finally, Farfield also argues that the government’s decision not to intervene 

in the case is somehow relevant to the materiality analysis.  It is well established 

that the government’s intervention decision has no bearing on whether a violation 

is material or on the merits of the case at all.  The government had not intervened 

in the Escobar case and the Supreme Court did not identify that as a factor relevant 

to materiality. As the Sixth Circuit observed, if the Government’s choice not to 

intervene affected the relator’s ability to plead materiality, the purposes of the Act 

would be undermined. U.S. ex rel. Prather v. Brookdale Senior Living Comms., 

Inc., 892 F.3d 822, 836 (6th Cir. 2018). 

III. The District Court Correctly Evaluated Scienter. 

The district court also properly applied the FCA’s knowledge element. A 

defendant acts knowingly if it acts with actual knowledge, or in reckless disregard 

or with deliberate ignorance of the truth or falsity of the information. 31 U.S.C. 
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§ 3729(b)(1)(A). No specific intent to defraud is required. 31 U.S.C. 

§ 3729(b)(1)(B); U.S. ex rel. Bookwalter v. UPMC, 946 F.3d 162, 175 (3d Cir. 

2019). 

“It is elementary law that the knowledge of an agent or employee within the 

sphere of his agency or employment will be imputed to the corporation.” In re 

Mifflin Chemical Corp., 123 F.2d 311, 315 (3d Cir. 1941); see also MicroSignal, 

Corp. v. MicroSignal Corp., 147 F. App’x 227, 231 (3d Cir. 2005) (“It is well-

settled that ... acts of a corporate agent which are performed within the scope of his 

authority are binding upon the corporate principle.”) This “elementary law” applies 

with equal force to the FCA, as widely recognized by courts across the country. 

U.S. v. Bank of New England, N.A., 821 F.2d 844, 855 (1st Cir. 1987) (finding that 

the “knowledge” of a corporation is “the sum of the knowledge of all of the 

employees.”); U.S. ex rel. Harrison v. Westinghouse Savannah River Co., 352 F.3d 

908, 919 (4th Cir. 2003); Western Diversified Servs. v. Hyundai Motor Am., Inc., 

427 F.3d 1269, 1276 (10th Cir. 2005) (“a corporation is chargeable with the 

knowledge of its agents and employees acting within the scope of their 

authority.”).4   

                                           
4 See also Turner Const. Co. v. Brian Trematore Plumbing & Heating, Inc., No. 
CIV. 07-666 (WHW), 2009 WL 3334823, at *4 (D.N.J. Oct. 13, 2009); U.S. v. 
Anchor Mortg. Corp., 711 F.3d 745, 747-48 (7th Cir. 2013) (“[c]orporations . . . 
‘know’ what their employees know, when the employees acquire knowledge 
within the scope of their employment”); Grand Union Co. v. U.S., 696 F.2d 888, 

Footnote continued on next page 
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Indeed, when amending the statute in 1986 to expressly define “knowledge,” 

Congress was motivated to overrule “judicial districts observing an ‘actual 

knowledge’ standard,” under which “the Government is unable to hold responsible 

those corporate officers who insulate themselves from knowledge of false claims 

submitted by lower-level subordinates.” See S. Rep. 99-345 at 7 (1986), reprinted 

in 1986 U.S.C.C.A.N. 5266, 5272 (citing U.S. v. Aerodex, Inc., 469 F.2d 1003 (5th 

Cir. 1972)). Congress described this behavior as “ostrich-like.” Id. It concluded 

that the actual knowledge standard “is inappropriate in a civil remedy and 

presently prohibits the filing of many civil actions to recover taxpayer funds lost to 

fraud.” Id. Congress therefore amended the definition of “knowledge” in the FCA, 

to define precisely “what type of ‘constructive knowledge,’ if any, is rightfully 

culpable.” Id. at 20, reprinted in 1986 U.S.C.C.A.N. at 5285. Accordingly, the 

1986 amendments to the FCA enumerated three standards that suffice to establish 

knowledge. As amended, the statute defines “knowing” and “knowingly” as a 

person who: (i) has actual knowledge of the information; (ii) acts in deliberate 

ignorance of the truth or falsity of the information; or (iii) acts in reckless disregard 

of the truth or falsity of the information. 31 U.S.C.A. § 3729(b)(1)(A). 

                                           
891 (11th Cir. 1983) (“in cases brought under the False Claims Act [ ] the 
knowledge of an employee is imputed to the corporation when the employee acts 
for the benefit of the corporation and within the scope of his employment.”). 
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The legislative history of the amendments makes clear that Congress 

intended these additional definitions to expand the reach of the knowledge 

requirement under the FCA:  

to reach what has become known as the ‘ostrich’ type situation where 

an individual has ‘buried his head in the sand’ and failed to make 

simple inquiries which would alert him that false claims are being 

submitted. While the Committee intends that at least some inquiry be 

made, the inquiry need only be ‘reasonable and prudent under the 

circumstances', which clearly recognizes a limited duty to inquire as 

opposed to a burdensome obligation. The phrase strikes a balance 

which was accurately described by the Department of Justice as 

‘designed to assure the skeptical both that mere negligence could not 

be punished by an overzealous agency and that artful defense counsel 

could not urge that the statute actually require some form of intent as 

an essential ingredient of proof.’  

S. Rep. 99-345 at 21, reprinted in 1986 U.S.C.C.A.N. at 5286; see also id. at 7 

(“The Committee is firm in its intention that the act not to punish honest mistakes 

or incorrect claims submitted through mere negligence. But the Committee does 

believe the civil FCA should recognize that those doing business with the 

Government have an obligation to make a limited inquiry to ensure the claims they 

submit are accurate.”); H. Rep. 99-660 at 20-21 (1986).  Farfield’s contention that 

knowledge of an entity’s employees cannot be imputed to the corporation is 

directly contrary to Congress’s intent in defining culpably knowledge to include 

deliberate ignorance and reckless disregard.  It would significantly undermine 

enforcement of the FCA against corporate defendants, allowing management to 
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delegate responsibility for projects to employees and then turn a blind eye to how 

that employee executes his or her duties.   

Here, as the District Court found based on a thorough review of the 

evidence, Farfield hired an individual for the express purpose of assigning and 

monitoring the relevant worker classifications: “Farfield’s policy made it Mr. 

McGee, Sr.’s responsibility to monitor employee classifications with the assistance 

of superintendents and foremen who, in turn, were responsible for assigning and 

monitoring work.” Dkt. 233 at 18. Together, McGee and Farfield managers knew 

all the pertinent facts comprising the classification violations, and ultimately 

disregarded “the strong possibility…workers would be paid the prevailing wage 

rate for their nominal classification but would not be paid the prevailing wage rate 

for the classification of work they were actually performing.” Id. at 20. These 

employees’ knowledge is fairly imputed to the corporation, and the District Court’s 

factual findings are owed substantial deference under the applicable “clearly 

erroneous” standard of review, and should not be disturbed on appeal.  Farfield’s 

decision to delegate responsibility to make classification determinations without 

either instruction or oversight is clearly the type of “ostrich-like” behavior 

Congress intended to capture with the 1986 amendments. To determine otherwise 

would undermine the purposes of the FCA and allow corporations to escape 

liability for the actions of their agents. 
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Finally, the District Court received and considered voluminous evidence 

regarding the scope and impact of the DOL audit, and this Court should defer to its 

conclusion that the “absence of evidence that [DOL auditor Johnson] obtained or 

reviewed information regarding the actual work that groundmen and laborers were 

doing on the Wayne Junction Project” supported the finding of reckless disregard. 

Dkt. 233 at 22. 

IV. The District Court Correctly Evaluated Damages and Penalties. 

The False Claims Act provides that any person who violates section 

3729(a)(1) is liable for “three times the amount of damages which the Government 

sustains because of the act of that person” in addition to penalties for each false 

claim submitted. 31 U.S.C.A. § 3729(a)(1)(G). The Act does not specify a 

particular method for assessing damages. That decision was deliberate: 

No single rule can be, or should be, stated for the determination of 

damages under the Act … [T]he courts should remain free to fashion 

measures of damages on a case-by-case basis. The Committee intends 

that the courts should be guided only by the principles that the United 

States’ damages should be liberally measured to effectuate the 

remedial purposes of the Act, and that the United States should be 

afforded a full and complete recovery of all its damages. 

S. Rep. No. 96-615 at 4 (1980) (reporting on S.1981, predecessor to S.1562). Thus, 

courts aim to fashion case-specific remedies guided by the general rule that “the 

measure of the government’s damages would be the amount that it paid out by 

reason of the false statements over and above what it would have paid if the claims 
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had been truthful.” The False Claims Act: Fraud Against the Government § 6:4; 

see also U.S. ex rel. Humane Soc. of U.S. v. Hallmark Meat Packing Co., No. 

EDCV 08-00221-VAP, 2013 WL 5753784, at *8 (C.D. Cal. Apr. 30, 2013) 

(“Courts have fashioned several different methods for calculating the United 

States’ damages depending on the specific facts of each case.”) (collecting cases).   

Here, the government bargained for, but did not receive, the payment of 

prevailing wages under the DBA.  The district court could correctly conclude that 

the difference between what the government bargained for and what it received 

was the amount of the underpaid wages.  See, e.g., Circle C Const., LLC, 813 F.3d 

at 617.  

In calculating the underpayment of wages, the District Court was properly 

guided both by this Circuit’s damages jurisprudence and DBA case law. First, as 

this Court has long and repeatedly explained: 

While the damages may not be determined by mere speculation or 

guess, it will be enough if the evidence shows the extent of the 

damages as a matter of just and reasonable inference, although the 

result be only approximate. Moreover, the proof may be indirect and 

may include estimates based upon assumptions. It is only necessary 

that the assumptions rest on adequate data. The law only requires that 

a reasonable quantity of information must be supplied by plaintiff so 

that the jury may fairly estimate the amount of damages from the 

evidence. 

Malley-Duff & Assocs., Inc. v. Crown Life Ins. Co., 734 F.2d 133, 148 (3d Cir. 

1984) (internal cites and quotes omitted). 
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These general damages principles apply with equal force to False Claims 

Act cases. The key is whether there is “sufficient evidence to allow a just and 

reasonable estimate of the damage,” keeping in mind that “requirements of proof 

are relaxed where the difficulty in ascertaining damages is the result of the 

wrongdoing of the perpetrator of the fraud.” Measure and elements of damages 

under False Claims Act, 35 A.L.R. Fed. 805; see also U.S. v. Robinson, 705 F. 

App’x 458, 459 (6th Cir. 2017) (“damages need not be proven with mathematical 

certainty, but could be based on evidence supporting a reasonable estimate of 

loss.”); U.S. ex rel. Doe v. DeGregorio, 510 F. Supp. 2d 877, 890 (M.D. Fla. 2007) 

(“The computation of damages does not have to be done with mathematical 

precision but, rather, may be based upon a reasonable estimate of the loss.”). 

The Special Master, having directly viewed voluminous documentary 

evidence and heard hours of testimony, arrived at a reasonable estimate of the 

wages “shortfall,” and trebled those damages as required by the FCA. As the 

Special Master explained, the damages award was “not based on speculation, but 

on Farfield’s phase code timesheets, certified payrolls, and the testimony presented 

at trial, all of which support the conclusions regarding the amount and extent of 

misclassifications and underpayments.” Dkt. 214 at 64. This included an 

extraordinarily detailed review and evaluation of Farfield’s relevant records (id. at 

22-27), the specific work done on the project, particularly as it related to the 
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affected job codes (id. at 29-37, 43-52), industry practice for job code classification 

(id. at 38-43).  

All of this evidence together informed the ultimate damages award. 

Critically, Farfield was itself permitted to put forward evidence countering 

Relator’s damages claims, resulting in a reduction in the total number of 

misclassified hours by almost 20%. Id. at 65. To the extent Farfield attempted yet 

additional reductions, the Special Master did not find the arguments persuasive 

after a careful weighing of the evidence, noting that these arguments found “no 

support” in the record, and that Farfield bore the burden of any imprecision caused 

by its own poor recordkeeping. Id. Further, the testimony of 6 of the workers (or 

15% of the underpaid group) was one additional piece of evidence, in combination 

with the documentary evidence outlined above, supporting the Special Master’s 

conclusions. Those six workers, in turn, provided reliable evidence as to 22 of the 

42 workers at issue, or over 50%. Dkt. 233 at 56. In sum, the Special Master’s 

damages findings were appropriate not only under the burden-shifting approach 

used in DBA cases, but also with the general damages principles applicable to civil 

cases, including FCA cases.  

Finally, the District Court also correctly applied the law in awarding a civil 

penalty for each false weekly certified payroll submission. The plain language of 

the FCA imposes a civil penalty for each false statement made to government in 
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order to receive payment.  31 U.S.C. § 3729(a)(1).  Because the weekly 

certifications undergirded the payment requests, each one is properly penalized. Cf. 

United States ex rel. Schwedt v. Planning Research Corp., 59 F.3d 196, 199 (D.C. 

Cir. 1995) (explaining that defendants are liable for each false claim or statement 

made to the government, whether or not the government pays the claim or is 

damaged, and that “[a] submission need not be an actual invoice to be a ‘claim’ or 

‘statement’ under the Act”); United States v. Saavedra, 661 Fed App’x 37, 45-46 

(2d Cir. 2016) (explaining that the number of penalties should be assessed by 

considering the number of false statements under § 3729(a)(1)(B)); U.S. v. Board 

of Educ. of City of Union City, 697 F. Supp. 167, 174-77 (D.N.J. 1988) (stating that 

each false quarterly report which was essential to causing the Government to part 

with its money could be considered a claim for which a penalty was warranted and 

awarding additional penalties for the use of false records to get those false claims 

paid: “Although each individual report did not trigger separate payments, the 

release of funds was predicated upon the grant agreement which required the 

periodic submission of accurate reports.”); U.S. v. Luce, No. 11-5158, 2016 WL 

6892857 (N.D. Ill. Nov. 23, 2016) (finding number of false claims were the 

number of forms the defendant signed and submitted not the number of defaulted 

loans he caused), reversed and remanded on other grounds, 873 F.3d 999 (7th Cir. 

2017); U.S. ex rel. Benitez v. Galliano, LLC, No. 15-1688, 2018 WL 2247279 (D. 
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Nev. Jan. 26, 2018) (each month that defendant charged section 8 tenant excessive 

rent was a separate violation subject to a penalty). 

V. Whistleblowers Play an Important Role in Identifying DBA Violations 

and Should be Encouraged to Bring Qui Tam Cases Alleging DBA 

Fraud. 

Whistleblowers play a key part in rooting out fraud in numerous industries, 

but play a uniquely important role in cases involving DBA violations due to how 

unlikely it is that the government will be able to identify the fraud on its own.  The 

government has neither the inside knowledge or the resources to chase down every 

violation of the DBA involving government contracts, and qui tam relators are 

integral to protecting the government’s strong interest in paying American workers 

on those contracts a prevailing wage. 

Whistleblower actions accounted for $2.1 billion of the approximately $3 

billion recovered by the federal government under the FCA in 2019 and have 

accounted for almost $45 billion of the approximately $62 billion recovered by the 

federal government since the 1986 amendments.5  As former Assistant Attorney 

General Jody Hunt noted, “[w]histleblowers continue to play a critical role 

identifying new and evolving fraud schemes that might otherwise remain 

                                           
5 See 2019 Department of Justice Fraud Statistics, available at, 
https://www.justice.gov/opa/pr/justice-department-recovers-over-3-billion-false-
claims-act-cases-fiscal-year-2019. 

Footnote continued on next page 
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undetected.  Taxpayers have benefitted greatly from these individuals who are 

often required to make substantial sacrifices to bring these schemes to light.”6  

With respect to DBA violations, this case is a classic example of the need for 

whistleblowers to shed light on this particular type of fraud.  The government is 

not in the best position to monitor what type of work is being performed, how 

much someone is being paid for that work, and what classification they have been 

given with respect to the DBA.  Rather, the Appellee discovered that Farfield was 

underpaying its union workers in clear violation of its contract and DBA 

requirements, while certifying that it was in compliance with the DBA, and 

brought these violations to the attention of the government.  It is very likely that 

the government would never have uncovered this fraud without the whistleblower 

bringing the allegations to light.  Indeed, the limited audit that DOL was able to 

complete on the Wayne Junction Project did not actually allow for government 

auditors to obtain or review any information regarding the work that Groundmen 

and Laborers on the Wayne Junction Project were actually performing and was 

limited in time and scope with respect to the full contract. Dkt. 233 at 22; Dkt. 214 

at 20-22, 52-53. DBA whistleblowers are often all that stand in the way of 

government contractors disregarding the requirements of their contracts and 

                                           
6 See Department of Justice, Press Release, Justice Department Recovers over $3 
Billion from False Claims Act Cases in Fiscal Year 2019, available at, 
https://www.justice.gov/opa/pr/justice-department-recovers-over-3-billion-false-
claims-act-cases-fiscal-year-2019. 
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underpaying workers in defiance of regulations and requirements. Smith, 796 F.3d 

at 433 (reversing dismissal of FCA suit where “Defendants falsely certified their 

compliance with the Davis–Bacon Act to the Government…”); U.S. ex rel. 

Plumbers & Steamfitters Local Union No. 38, 183 F.3d at 1092 (“We have no 

doubt, therefore, that a false certification that workers have been paid at the legally 

required wage rate may give rise to liability under the FCA.”).  These cases should 

be encouraged to proceed. 

CONCLUSION 

For all of these reasons and those set out in Appellee’s brief, the judgment 

below should be affirmed in its entirety. 

Dated:  November 12, 2020 Respectfully submitted, 

 

By:  /s/ Shauna Itri   

 

Jacklyn N. DeMar 

TAXPAYERS AGAINST 

FRAUD EDUCATION FUND 

1220 19th Street, N.W. 

Washington, DC 20036 

Shauna Itri 

sitri@seegerweiss.com 

SEEGER WEISS LLP 

1515 Market St., Suite 1380  

Philadelphia, PA 19102 

215-553-7981 

 

 Nimish R. Desai (CA Bar No. 244953) 

ndesai@lchb.com 

Lieff Cabraser Heimann & Bernstein, LLP 

275 Battery Street, 29th Floor 

San Francisco, CA  94111-3339 
Telephone: (415) 956-1000 

Facsimile: (415) 956-1008 

  



 

 -27- 

CERTIFICATE OF ADMISSION TO BAR 

1) I am a member in good standing of the Bar of the United States Court of 

Appeals for the Third Circuit. 

2) Pursuant to 28 U.S.C. § 1746, I certify under penalty of perjury that the 

foregoing is true and correct.  

November 12, 2020    /s/ Shauna Itri 

      Shauna Itri 

  



 

 -28- 

CERTIFICATE OF COMPLIANCE 

Pursuant to Circuit Rule 32-1(e), I certify that this brief includes 6,178 

words.  This brief also complies with the typeface and type style requirements of 

Circuit Rule 32.1 because it has been produced in proportionally spaced Times 

New Roman 14-point font. 

Date: November 12, 2020 

 

 
SEEGER WEISS LLP 
 

 

/s/ Shauna Itri    

Shauna Itri 

  



 

 -29- 

CERTIFICATE OF SERVICE 

I hereby certify that on November 12, 2020, I electronically filed the 

foregoing with the Clerk of the Court for the United States Court of Appeals for 

the Third Circuit by using the appellate CM/ECF system. 

I certify that for all participants in the case who are registered CM/ECF 

users, service will be accomplished by the appellate CM/ECF system. 

Date: November 12, 2020 

 

 
SEEGER WEISS LLP 
 

 

/s/ Shauna Itri    

Shauna Itri 


